
 

  

 

THE GOVERNMENT OF THE DISTRICT OF COLUMBIA 

OFFICE OF PLANNING, HISTORIC PRESERVATION OFFICE 

801 North Capitol Street, N.E., Third Floor 

Washington, D.C.  20002 

 
 

IN RE:     ) 

      ) 

Application Of Embassy Real  ) 

Estate Holdings, LLC For    ) 

Demolition, Alteration And    )  HPA No. 06-171 

Renovation, New Construction Of   ) 

Former Italian Embassy   )  Location of Property: 

      )  2700 16
th

 Street, N.W. 

       )  Square 2578, Lot 26 

                          )  

        

DECISION AND ORDER 

(Motion To Strike District Of Columbia Proposed Final Order, 

Motion To Dismiss Opposition To The Granting Of 

Applicant’s Request For Lack Of Jurisdiction, And 

Application For Demolition, Alteration, And New Construction) 

 

Background 

 

A. Introduction 

Pursuant to the District of Columbia Official Code (the “Code”) § 6-1101, et seq. 
(2001 ed.), this matter came before Rohulamin Quander, Senior Administrative Judge, 
and the designated Mayor's Agent for Historic Preservation (the "Mayor's Agent"), on 
May 2, 2006, upon the request for an administrative hearing filed by the property owners, 
Embassy Real Estate Holdings, LLC (the "Applicant") to uphold the issuance of permits 
issued by the District of Columbia Department of Consumer and Regulatory Affairs (the 
"DCRA") for: 1) Sheeting, shoring and excavation work; 2) A full building permit; and 
3) A public space usage permit to authorize the renovation and adaptive reuse of the 
former Italian Embassy, located at 2700 16th Street, N.W. (Square 2578, Lot 26) (the 
"Property" or "Site"). 

 
The case before the Mayor’s Agent was generated by Applicant’s appeal from a 

decision, effective March 6, 2006, rendered by the Historic Preservation Review Board 
(the “HPRB”), which determined that Applicant’s construction permits had been issued 
in error by DCRA, due to HPRB’s determination that the Property was a historic 
landmark, and that the requested permits and the construction work that Applicant 
intended to make at the Property, were inconsistent with the purposes of the Historic 
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Landmark and Historic District Protection Act of 1978 (the “Act”), D.C. Law 2-144, 
codified at the Code § 6-1101 et seq.. 

 
Whayne S. Quin, Esquire, Mary Carolyn Brown, Esq., and Kyrus L. Freeman, 

Esq., of Holland & Knight LLP appeared as legal counsel on behalf of Applicant. Bruce 
Brennan, Esq., Assistant Attorney General, appeared as legal counsel on behalf of HPRB. 
The D.C. Preservation League (the “DCPL”) was represented by Richard W. Boone, 
Esq., of Jones Day Reavis & Pogue and M. Jesse Carlson, Esq. of Williams & Connolly, 
and pursuant to application, was accorded party status. The Committee of 100 on the 
Federal City (the “Committee of 100”) was likewise accorded party status, pursuant to 
application, and was represented by Charles J. Robertson, a member of their Board of 
Trustees.  

Persons testifying in favor of the Application 

Applicant called the following witnesses who testified in support of the 
application: 1) Reed Holiman, a Senior Vice President with Jones Lang LaSalle, who was 
accepted as an expert in real estate management; 2) Shalom Baranes, of Shalom Baranes 
Associates, and principal architect of the project, who was qualified as an expert in 
architecture, with an emphasis on historic preservation; 3) Patrick Burkhart, of Shalom 
Baranes Associates, and an architect involved in the design of the project, who was also 
qualified as an expert in architecture, with an emphasis on historic preservation; 4) Paul 
Robertson, Managing Director of Spaulding & Slye Investments, who was accepted as an 
expert in real estate development; 5) Andrew Rollman, an architect and Vice President at 
Smith Group, who was accepted as an expert in architecture with specialization in the 
field of historic preservation; and 6) Roger K. Lewis, an architect and professor of 
architecture and urban planner, who was accepted as an expert in the field of architecture. 

Alan Roth, Chairman of Advisory Neighborhood Commission ("ANC") 1C, 
testified in support of the application. ANC 1C passed a resolution on March 2, 2006, and 
another resolution on May 3, 2006, both in support of the project. The first ANC 
resolution was submitted at HPRB meeting on March 2, while the second resolution was 
submitted to the record after the hearing, by leave of the Mayor's Agent.  Graham King, 
Vice Chair of ANC 1C, Chairperson of the ANC's Planning, Zoning, and Transportation 
Committee, and the commissioner for the Single Member District in which the Property 
is located, also testified in support of the application.    

DCPL is on record in support of the project, but disagreed with Applicant's 
interpretation of the law with respect to Applicant's Motion to Dismiss and some portions 
of Applicant's substantive arguments concerning the issuance of the permits. DCPL did 
not take a position on Applicant's arguments regarding estoppel and laches and reserved 
comment on Applicant's unreasonable economic hardship argument. Edwin Fountain, 
president of DCPL, testified regarding the preservation agreement reached between 
Applicant and DCPL that governs the design of the project. David Bell, former president 
of DCPL, and former chair of DCPL's Project Review Committee, testified regarding 
Applicant's presentations to DCPL, and his involvement in extensive negotiations to 
implement design changes and enhance the preservation components of the project. Much 
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of the testimony of this category of witnesses related to the private agreement negotiated 
between Applicant and DCPL, and did not address any of the substantive issues that are 
before the Mayor’s Agent at this time. 

David Dawson and Paul Pompeo, both individual third-party purchasers of 
condominium units in the proposed project, testified in support and discussed the 
importance of this project to them and the financial, social and emotional investment they 
have in seeing the project move forward. Councilmember Jim Graham, the council 
member for Ward 1, submitted a letter in support of the project. The Mayor's Agent 
acknowledged that Council Member Graham is knowledgeable on historic preservation 
issues and is committee chairman over DCRA. Leonard Proden, Deputy of the Supreme 
Council of the District of Columbia, Ancient and Accepted Scottish Rite of Freemasonry, 
Southern Jurisdiction, U.S.A., which organization owns the abutting site to the north of 
the Property, also submitted a letter in support of the project. Parisa Tafti, an individual 
third party purchaser of a condominium unit in the project, also submitted a letter in 
support of the application. All of the testifying witnesses in this category of testimony are 
prospective residents and have a direct vested interest in the outcome of these 
proceedings. None of them testified substantively regarding the issues that are before the 
Mayor’s Agent at this time. 

Persons Testifying in Opposition to the Application 

The Committee of 100 on the Federal City ("Committee of 100") was admitted as 
a party in opposition to the project and Applicant's jurisdictional arguments. Tersh 
Boasberg, Chairman of HPRB, testified regarding the action HPRB took with regard to 
the historic designation application for the Property. David Maloney, Deputy State 
Historic Preservation (the “SHPO”) in the D.C. Historic Preservation Office (the “HPO”), 
who has long been credited by the Mayor’s Agent as an expert witness, testified as office 
staff, and recommended against approval of the project. Charles J. Robertson, a member 
of the Board of Trustees, Committee of 100, who was accepted as an expert architectural 
historian, testified in opposition to the project on behalf of the Committee of 100. 

Presentation of the Case 

 

Applicant presented its case in two parts, i.e., a Motion to Dismiss for Lack of 
Jurisdiction (the "Motion to Dismiss"), followed by the presentation on the merits, 
including testimony, evidence, and argument under the Act and regulations enacted 
pursuant thereto in 10A District of Columbia Municipal Regulations, Chapter 1, et seq. 
(2004 ed.) (the “Regulations”). 

 
 Specifically, Applicant stated in its Motion to Dismiss that: 1) Redevelopment of 

the Property and its associated building permits are not subject to review under the Act 
because the building permit applications were filed prior to the filing and acceptance of 
the historic designation; and 2) Review under the Act is precluded pursuant to the 
equitable doctrines of estoppel and laches. In the alternative, if the Mayor's Agent should 
find that, despite Applicant’s position on the issue, there is appropriate jurisdiction, 
Applicant presented its full case in chief and final argument that the proposed 
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development meets the tests enumerated under the Act in the following respects:  

1. The project is consistent with the purposes of the Act because the 
development plan approved pursuant to the permits retains, protects 
and enhances the important historic features and qualities of the former 
Italian Embassy; the plan permits adaptation of the former Italian 
Embassy for residential use; and significant interior spaces of the 
former Italian Embassy will be retained, rehabilitated and protected to 
an extent not otherwise required by the Act. 

2. The project meets the test for special merit. 

3. The building permits are valid because, after due consideration of the 
zoning laws and regulations, the proposed new construction is not 
incompatible with the character of the historic landmark. 

4. Denial or rescission of the permits will result in unreasonable 
economic hardship under the Act. 

The hearing was concluded on May 2, 2006, but the parties were allowed to file 
post-hearing submissions within 21 days from the date the hearing transcript was made 
available. The transcript was issued on May 22, 2006, and thus the post-hearing 
submissions were initially due by June 12, 2006. By order dated June 9, 2006, the 
Mayor's Agent granted the request of the District's Historic Preservation Office (the 
"HPO") to extend the deadline for all parties to file their post-hearing submissions to June 
26, 2006. HPO’s counsel did not file his proposed findings of fact and conclusions of law 
until June 30, 2006, which late filing gave rise to Applicant’s filing of a Motion to Strike 
this pleading, on the basis that it was filed out of time and beyond the date that the record 
closed. 

B.  Preliminary matter – Motion to Strike D.C. Government’s Post Hearing 

Submission 

Applicant, DCPL, and the Committee of 100 each filed either post-hearing 
proposed final decision or written comments on Applicant’s requested Motion to Dismiss 
for lack of jurisdiction. However, as above noted, the D.C. Government, through its HPO, 
did not file its proposed final order by June 26th, as anticipated, but rather filed it with the 
Mayor’s Agent via an electronic filing at approximately 3:15 a.m. on June 30, 2006. 
Applicant immediately responded, and at 4:51 p.m. filed Applicant’s Opposition And 
Motion To Strike Government’s Post-Hearing Submission Filed Out Of Time, arguing 
that the effect of this late filing was prejudicial and fundamentally unfair to Applicant for 
several reasons, and therefore should not be accepted by the Mayor’s Agent since it was 
filed out of time and not pursuant to a granting of permission for the late filing. 

Applicant argued that:  

1. The failure to file by the directed date was dilatory, undermining judicial 
economy and efficiency, disruptive of the notions of fundamental fairness 
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otherwise guaranteed by the rules of due process and the uniform application of 
the rules and procedures to all parties 

2. On June 9, 2006, the government was already accorded one extension of time to 
file, with the filing date extended to June 26th, at which date all of the parties, 
except for the government, filed their respective final pleadings. 

3. Each day that there is a delay in obtaining a final decision in this matter represents 
a continuation of the extreme financial and economic hardships faced by 
Applicant, valued at approximately $2,000.00 per day in interest and other 
accumulating costs. 

4. Although Applicant surely would have opposed any effort by the government to 
obtain a second extension, the basic principles of fairness and the operational 
procedures dictated that the government should have filed a formal request for 
another extension, rather than allow the deadline to pass by without any indication 
of the status of the anticipated filing. 

5. The effect of the government’s belated filing arguably allowed the government to 
review Applicant’s proposed final decision and to modify its own proposed final 
order, to tailor it into a responsive rebuttal pleading, which is patently unfair. 

The government, through its counsel Bruce Brennan, Esq., Assistant Deputy 
Attorney General, Commercial Division, responded to Applicant’s arguments on July 6, 
2006, raising the following considerations: 

1. That he was at all times diligently working to complete and file the government’s 
proposed final decision, which included a transcript in excess of 500 pages and a 
record that had a significantly large file, which raised several legal issues that had 
to be addressed fully. 

2. He had previously advised the Mayor’s Agent, Applicant, and the other parties 
that he was likewise engaged in a number of competing demands upon his time, 
including addressing the eminent domain actions related to the construction of the 
new baseball stadium and participation in extended negotiations with the 
Environmental Protection Agency and other parties who are challenging the D.C. 
Government’s storm water permit. 

3. While he admits that he did not accord the courtesy to the Mayor’s Agent, 
Applicant, and the parties of filing another request for an extension, he diligently 
worked to the best of his ability, considering the time constraints and other 
demands, to complete the final proposed decision document, rather than expend 
additional time on motions. 

4. The decision of whether an adverse impact has occurred due to the three day late 
filing is a matter to be decided by the Mayor’s Agent, but given the fact that 
Applicant and the parties each filed substantial final pleadings, which will take a 
considerable time for the Mayor’s Agent to review and digest, little to no adverse 
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impact or delay in the issuance of the Mayor’s Agent’s Final Order would be 
imposed, and no prejudice to Applicant would result, due to the three-day delay. 

5. To the assertion by Applicant that the effect of the delay accorded the government 
the opportunity to savor Applicant’s filing and then to tailor the government’s 
proposed final order to likewise be a responsive pleading, rather than 
simultaneously exchanged “dueling documents”, the government counsel asserted 
that, because the document was late in being finalized, he intentionally refrained 
from reviewing Applicant’s electronic submission out of respect for the Mayor’s 
Agent’s implicit expectations that the government’s submission would be 
prepared within consideration of what was contained in Applicant’s own post 
hearing submission. 

6. If any unfairness were to occur, it would be to strike the government’s 
submission, and to likewise ignore the legal arguments set forth in that document. 

7. The government requested that Applicant’s Motion to Strike be denied, and that 
the belated submission be accepted as a part of the record, and given full 
consideration by the Mayor’s Agent. 

The Mayor’s Agent has considered Applicant’s motion to strike the government’s 
belated pleading, i.e., the government’s proposed final order, which recommends that the 
Mayor’s Agent deny the application. Under the applicable rules, whenever a document is 
directed to be filed with the judge or deciding official, the date on which that document is 
due is made a part of the record, and is likewise a formal order which is to be both 
respected and adhered to. Occasions do arise, however, where compliance with the 
previously issued order is not possible, most often due to conflicts in schedules, work 
load, or unanticipated events over which the affected parties have little to no control. 

In such circumstance, the longstanding and usual procedure, and one that has 
worked effectively throughout the judicial process, is to request in writing an extension to 
a new date certain, by which time the moving party indicates that compliance with the 
initial written order can be met. On occasion, a telephone request for an extension can be 
made, and granted, where appropriate. However, in the present situation, the Mayor’s 
Agent was not accorded either the courtesy of a written motion for a second extension, 
nor a telephone call asking for the same. The question arises then, whether the failure to 
file a second request for a brief extension by June 26, 2006, as directed by the Mayor’s 
Agent’s Order of June 9th, followed by the unilateral filing of the document, is of such 
significance that that document should be stricken from the record and not given any 
consideration. 

The Mayor’s Agent has considered this issue carefully, and looked at it from 
different perspectives, most importantly on the issue of whether the three day delay 
imposed any undue prejudice in the final outcome in this matter or additional financial 
hardship upon Applicant. The Mayor’s Agent is of the opinion that the government’s 
representatives were discourteous to the Mayor’s Agent, Applicant, and the other parties, 
by its failure to fully comply with the Order of June 9th, and by not making a timely 
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filing, or at least seeking a second extension of time to file. However, looking at the 
entire matter as a whole, including the amount of pleadings that the Mayor’s Agent has 
had to review, the documentary evidence that is a matter of record, the transcript which 
exceeds 500 pages, and a consideration of the various legal precedents (rules, cases, and 
prior Mayor’s Agent decisions that have been raised), the Mayor’s Agent finds that the 
short delay of three days is judicially insignificant.  

He concludes that the government’s belatedly filed Proposed Findings of Fact 
and Conclusions of Law, is a necessary document, and represents the official position of 
the D.C. Government in this proceeding. He concludes, therefore, that the government’s 
document should be, and the same is formally accepted. Upon receipt of this document 
on June 30, 2006, the official record of this case in now closed.1  

For the reasons set forth above, Applicant’s Motion to Strike the government’s 
final pleading is DENIED, and the government’s Proposed Findings of Facts and 
Conclusions of Law, and the concluding arguments are accepted into the record.  

C. Preliminary Matter – Motion to Dismiss (Lack of Jurisdiction) 

At the outset of the hearing, and again in its final pleading, Applicant’s Proposed 
Findings of Fact, Conclusions of Law, and Decision and Order, submitted on June 26, 
2006, Applicant argued that neither HPRB nor the Mayor’s Agent has jurisdiction to 
render a decision with regard to this Application. 
 

Applicant presented testimony, documents, and counsel’s oral argument to 
support its written and previously submitted motion to dismiss. Applicant’s position is 
that that the review procedures under the Act cannot be retroactively applied to building 
permit applications filed prior to the submission of the landmark application. Applicant 
maintained that in order for the Act to be effective against a building permit, either the 
associated property must first be listed in the D.C. Inventory of Historic Sites, or a 
landmark application must already be on file for the property. There is no dispute that as 
of September 14, 2005, the date Applicant submitted its permit applications and plans to 
DCRA, the Property was not listed in the D.C. Inventory of Historic Sites.  

In addition to its above-noted legal theories, Applicant also asserted that the 
equitable doctrines of estoppel and laches preclude HPRB and the Mayor's Agent from 
reviewing any of the permit applications or permits subsequently issued for 
redevelopment of the Property. The doctrine of estoppel applies since Applicant acted in 
good faith on the affirmative statements of HPO, and proceeded to make substantial 

                                                 
1 Although Applicant made a reference to the record closing in this matter on May 2, 
2006, the date of the administrative hearing, except for the filing of post hearing 
documents, the Mayor’s Agent does not consider the record to be closed until the date on 
which the officially requested and anticipated final post hearing documents are filed. This 
document(s) is generally the respective parties’ proposed final arguments or proposed 
final orders, and would not extend the closing of the record date by reason of the filing of 
post hearing motions or other documents, if any. 
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financial investments in the project. Moreover, laches also applies since there was 
unreasonable delay by HPO in filing the designation applications which results in 
prejudice to Applicant.  

The HPRB, DCPL, and Committee of 100 each filed a responsive pleading to the 
Applicant’s assertion that neither HPRB nor the Mayor’s Agent has continuing 
jurisdiction to decide on this application. The legal points and analyses of each of them 
were consistent, with each reaching the same conclusion, i.e., that HPRB then, and the 
Mayor’s Agent now, have respective jurisdiction to hear and decide on this Application, 
because the mandated 90-day time frame within which HPRB must determine whether a 
site should be declared an historic landmark, is not measured from the date on which an 
applicant files for permits with the D.C. Government, which in this case is a filing with 
DCRA, a different governmental agency from the one charged with the mandate to 
decide on the landmarking question. Rather the time must be measured either from the 
date that an applicant files for historic landmark designation with the D.C. Office of 
Planning’s (the “OP’s”) Historic Preservation Office, (the “HPO”), or, in the alternative, 
the date HPO itself undertakes to landmark a structure. In either event, it is the action 
initiated at HPO which starts the clock running to measure the 90 days in question. 
 
 As well, there is nothing in HPRB’s regulations that places a time limit on when 
landmark applications can be filed. The only applicable time limits pertain to when a 
hearing and designation decision must be made. See 10A DCMR § 209. The Mayor’s 
Agent notes that last minute filings have characterized the preservation process in D.C. 
and played an essential role in maintaining the preservation fabric of much of this 
municipality.    

 
In light of the foregoing, the position of HPRB is that the Property became subject 

to the Act when the landmark application was filed on January 6, 2006, before all of the 
requested construction-related permits were issued. Therefore, Applicant’s filing of a 
permit application on September 14, 2005, and the subsequent issuance of one permit by 
DCRA on December 12, 2005, prior to the January 6, 2006, HPO-generated filing for 
landmark status, does not preclude the application from the reach of the Act. Further, the 
plain reading and meaning of the language in Code § 6-1102(6)(B), underscores that the 
Property was considered a historic landmark effective January 6, 2006, the date that the 
landmark application was filed by HPO. 

 
The Mayor’s Agent noted that the landmark application, which was not opposed 

by Applicant, was authorized by HPRB on January 26, 2006, and voted on and adopted 
by HPRB on February 23, 2006. A letter of notice advising the owner/Applicant of the 
landmark status, was subsequently issued by HPO on March 6, 2006. All of the acts in 
question were initiated, evaluated, and completed, with notification sent to the 
owner/Applicant within the 90-day period. 

 
The government noted that Applicant had filed three permit applications to: 1) To 

fence off and utilize the sidewalk and other adjacent areas, in anticipation of staging the 
construction site; 2) Obtain permits for underpinning, excavation, sheeting and shoring of 
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the existing building; and 3) To construct two buildings, create underground parking, and 
to make alterations to the existing building. 2 

 
Despite Applicant having obtained one permit and having the other two 

applications pending before DCRA, nothing in the Act precludes or exempts properties 
from being landmarked simply because they happen to be the subject of outstanding 
permit applications pending on the date that a landmark application is filed. Therefore, 
the Mayor’s Agent finds that the pendency of permit applications does not alter or 
preclude the application or intent of the Act, and concludes that the property became 
subject to the Act and its implementing regulations on January 6, 2006, at the time that 
the landmark application was submitted. Code § 6-1102(6)(B). 

 

If it were otherwise, and a permit application could preclude consideration of a 
landmark application, owners could easily thwart the public policy expressed in the Act – 
the protection, enhancement and perpetuation of properties of historical, cultural, and 
esthetic merit – merely by filing an application for a permit, even if that application were 
incomplete, contained misrepresentations, or was otherwise defective. Code § 6-1101(a). 
Instead, the Act broadly defines "historic landmark" to encompass any "building, 
structure, object, or feature, and its site, or a site ... for which application for ... listing [in 
the District of Columbia's inventory of historic sites] is pending with the Historic 
Preservation Review Board...." Code § 6-1102(6)(B). The definition does not exclude 
properties that are the subject of a pending permit application, regardless of when the 
landmark application was filed. If the Council of the District of Columbia wished to 
make a distinction with regard to relevant dates in the landmarking cycle, it should have 
specifically said so. In the alternative, the Mayor’s Agent’s obligation is to apply the 
plain meaning of the Code, and to cite it as his authority for the position taken at this 
time. 

 
The Mayor’s Agent finds that two of the permits – the building permit and the 

permit for sheeting, shoring, and excavation – were, therefore, issued in error, because, 
due to the landmark designation determination before the permits were issued, the permit 
applications for the property could not be lawfully issued without historic preservation 
review pursuant to Code §§ 6-1104 through 6- 1108. There is no dispute that the permit 
applications, when filed, were not referred to HPRB for review. By memorandum to the 
Building and Land Regulation Administration of DCRA, dated March 1, 2006, HPO 
requested revocation of all of the building permits and the permit for underpinning, 
excavation, sheeting, and shoring. Based upon the foregoing, the Mayor’s Agent finds 
that all of these permits are now void, and without any force, effect, or benefit to the 
Applicant. For the foregoing reasons noted above, Applicant’s Motion to Dismiss, based 

                                                 
2 The permit issuance history is the following: 1) Fencing and staging construction 
vehicles, App. No. PA 16743, issued on December 12, 2005; 2) Underpinning, 
excavation, sheeting/shoring for addition to an existing building, App. No. 86386, issued 
on February 1, 2006; and 3) New construction for additions to include a nine story 
building, a five story building, construction of a parking plaza, and alterations to the 
existing buildings, App. No. 83896, issued on February 8, 2006. 
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upon a claim of no jurisdiction, is DENIED.     
 

Equitable Estoppel 

 

 Applicant asserts that it is entitled to equitable estoppel relief because it meets all 
of the precondition elements, as Applicant: 1) Acted in good faith; 2) On affirmative acts 
of the government; 3) Made expensive and permanent improvements and reliance 
thereon; and 4) The equities are strongly in the client’s favor. See Smith v. District of 
Columbia Board of Zoning Adjustment, 342 A.2d 356 (D.C. 1975); Lyke v. DC BZA, 383 
A.2d 7 (D.C. 1978); Goto v. District of Columbia Board of Zoning Adjustment, 423 A.2d 
917 (D.C. 1980). 

Specifically, Applicant asserts that it placed a full and good faith reliance upon 
verbal representations from David Maloney, Deputy State Historic Preservation Officer, 
(the “SHPO”), the D.C. Government’s representative, that it invested a considerable 
amount of time and money in pursuit of its investment based intentions, and that the 
resulting equities should strongly favor Applicant, who should now be considered as 
having vested rights to building permits that were issued by DCRA, as well as the right to 
proceed at this time.3 

 
While admitting that HPO is authorized to file landmark applications, Applicant 

asserts that it met with SHPO in 20014 and again in 2004, and specifically asked SHPO 
Maloney whether HPO intended to break with its past practices and file a landmark 
application for the Property. Applicant asserts that it justifiably and reasonably relied 
upon SHPO's representations that HPO would not file an application, and followed his 
affirmative recommendations to seek an appropriate preservation solution with 
community-based organizations such as ANC, DCPL and the Reed-Cooke community 
association. Applicant asserts that had HPO expressed uncertainty as to what course of 
action it might take, or if it even declined to answer the question, Applicant would have 
changed its approach, rather than risk millions of dollars and unnecessary delay on this 
project.   

Applicant argued that an unreasonable delay resulted in clear prejudice to 
Applicant and upsets fundamental notions of fair play, as HPO has had many years to 

                                                 
3 For the sake of clarity, it should be understood that the acronym, “HPO” represents the 
Historic Preservation Office, while the acronym, “SHPO”, represents a person (Maloney 
in this case), who is a State Historic Preservation Officer in HPO. 
 
4 Maloney testified that he could not state that the issue of land marking was specifically 
discussed with the prior Property owners and/or architects at a 2001 meeting, nor that 
such a meeting was ever convened for the specific purpose of discussing the development 
of this Property. He concluded that the Property might have been mentioned during a 
2001 meeting, but which may have been convened for another purpose. The architects 
did have a variety of projects in various stages of consideration.  
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seek a designation of this Property and, in particular, knew that this site was being 
developed as early as 2001 and further knew of its importance, based upon the Property 
being featured in Sixteenth Street Architecture, published by the Commission of Fine 
Arts (the “CFA”), or when the D.C. Inventory was first created in 1978. With meetings in 
2001 and 2004, the staff clearly could have filed a designation application, but did not. 
Because governmental agencies have a duty to deal fairly and reasonably with the public 
on a consistent basis, it is unreasonable and prejudicial to affirmatively cause an owner to 
expend millions of dollars,5 only to frustrate those investments through agency 
inattentiveness, confusion, and capriciousness. Because of the government’s failure to 
act, Applicant now has attained a property right to the permits and development of the 
Property. 

The government noted that even assuming Applicant's permits are “property” in 
the constitutional sense,6 there can be no "vested" property right in an erroneously issued 
permit. See  Speyer v. Barry, 588 A.2d 1147, 1154 (D.C. 1981) (analysis of "vested right" 
to continue construction cannot begin unless there first exists a valid permit). In cases 
where building permits are erroneously issued (either by mistake or on the basis of 
misrepresentations on the application), those permits are void, and the issuing body is 
within its rights to revoke the permits. See Boczar v. Kingen, 2000 U.S. Dist. LEXIS 
11615 at *79-- *80 (S.D. Ind. 2000) (held: erroneously issued permits did not create a 
protectable property interest), affirmed, 6 Fed. Appx. 471 (2001), cert. denied, 534 U.S. 
952 (2001); Harrison v. Town of Eleanor, 447 S.E.2d 546,554 (W.Va. 1994); Space 

                                                 
5According to Applicant, its investment backed expectations included: a) Securing 
financing for the project, which included a $31.5 million construction loan, and the 
placement of $5.2 million of at-risk equity in the project as collateralization for the loan; 
b) Preparation of the required documents and registration of a condominium scheme on 
the subject Property; c) Securing significant sales through marketing efforts to reach 
qualified buyers that resulted in sales of 40 of the offered condos, totaling roughly $30 
million in gross sales; and d) Incurred costs in excess of $17.7 million, including the 
acquisition of the land and $4.7 million for project specific costs. The $4.7 million 
allegedly does not include any additional time or costs that would be required to re-zone 
and develop the subject Property consistent with HPRB’s initial decision.  

6 To have a property interest in a government benefit, "a person clearly must have more 
than an abstract need or desire for it. He must have more than a unilateral expectation of it. 
He must, instead, have a legitimate claim of entitlement to it." Bd. of Regents v. Roth, 408 
U.S. 564, 577 (1972). In the construction and land-use context: 
 

[W]hether a property-holder possesses a legitimate claim of entitlement to 
a permit or approval turns on whether, under state and municipal law, the 
local agency lacks all discretion to deny issuance of the permit or to 
withhold its approval. Any significant discretion conferred upon the local 
agency defeats the claim of a property interest. 

 
See Gardner v. City of Baltimore, 969 F.2d 63, 68 (4th Cir. 1992). 
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Station 2001, Inc. v. Moses, 455 N.E.2d 266,270 (Ill. App. 1983) (unauthorized permit is 
a nullity, plaintiff gained no rights from its issuance and cannot estop municipality from 
revoking it). 
 

The Act defines “unreasonable economic hardship” by reference to whether the 
failure to issue a permit will amount to a taking. Code § 6-1102(14). While HPRB’s 
determination that the permits are void will have serious economic consequences, 
Applicant still must establish that its reasonable investment-backed expectations were 
thwarted to the extent that there is no reasonable alternative economic use for the 
Property. Unreasonable economic hardship is further defined to mean, “ ‘taking of the 
owner’s property without just compensation,’ . . . [such that] denial of a demolition 
permit would amount to a deprivation of property without due process.” Kalorama, 655 
A.2d at 870-71 (quoting prior version of Code § 6-1102(14)); see Penn Cent. Transp. 
Co., 438 U.S. at 137. “If there is a reasonable alternative economic use for the property, 
there is no taking, and hence no unreasonable economic hardship to the owners, no matter 
how diminished the property may be in cash value and no matter if ‘higher’ or ‘more 
beneficial’ uses of the property have been proscribed.”  900 G Street Assoc. v. Dept of 
Hous. & Cmty Dev., 430 A.2d 1387, 1390 (D.C. 1981). Applicant’s expenditures are 
indicative of its intentions to develop a project with reasonable investment backed 
expectations. However, the frustration of this intention, is not automatically indicative of 
a taking by the government. 

 
In addressing the issue of whether a taking has occurred, DCPL cited 

Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922) as the leading case supporting the 
proposition that, in order to prevail, the investment-backed expectations of an owner must 
sustain a finding that a taking has occurred. Pennsylvania Coal involved a land owner 
who sold the surface rights to a property, but retained the right to mine coal beneath. A 
subsequent statute made it commercially impracticable to do so. The owners were 
unaware that a subsequent restriction could be placed on their right to mine the coal.   

In the present case, Applicant was always aware that the Property was historic and 
that a landmark application could be filed by anyone at any time, including themselves. 
Applicant also knew that there was a risk in negotiating with non governmental groups to 
reach a private agreement. Although Applicant showed some initial signs of taking the 
correct approach to get through the process before any appreciable amounts of money 
were invested, Applicant did not follow through to a firm conclusion on what might 
occur, and take steps to accommodate and prepare for those contingencies, such that 
could later give rise to a claim of unreasonable economic hardship or a taking, based 
upon Applicant’s specific investment-backed expectations within the guidelines under the 
law set forth in Pennsylvania Coal.  

 The government’s response on the issue of estoppel first notes that Applicant does 
not allege any affirmative acts by the government, much less reasonable reliance on any 
governmental action, that would give rise to a claim of either estoppel or laches. The 
Supreme Court has held that a party making a claim of estoppel against the government 
has an extremely high burden to meet.7 To show estoppel against the government, 

                                                 
7 The Supreme Court has issued "powerful cautions against the application of the doctrine 
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Applicant must demonstrate expensive and permanent improvements, made in good faith 
in justifiable and reasonable reliance upon affirmative acts of the District, without notice 
that the improvements might violate the applicable regulations, and equities that strongly 
favor the Owner. See Rafferty v. D.C. Zoning Comm'n, 662 A.2d 191, 193 (D.C. 1995) 
(citing Interdonato v. D.C. BZA, 429 A.2d 1000, 1003 (D.C. 1981)). The Mayor’s Agent is 
of the opinion that even if the owner/Applicant could demonstrate the other elements of 
estoppel, Applicant cannot successfully allege justifiable and reasonable reliance on any 
affirmative acts of the government that would prevent application of the Act’s 
requirements to the Property. Their only basis for claiming “reliance” is a possible 
informal meeting with Maloney in 2001 and another with him in August 2004, neither 
one of which produced any documentation or other basis upon which to support a claim 
of reasonable reliance. 

 
 The Mayor’s Agent adopts the government’s position that Applicant has 
overstated both SHPO’s and HPO’s roles in asserting that Applicant acted "pursuant to 
the advice of the Historic Preservation Office" to meet with DCPL, ANC, and community 
groups. Regardless of Applicant’s claim of understanding the assurances allegedly made 
by HPO, Applicant acted at its own risk in proceeding on the assumption that no 
application to designate the property a historic landmark would be filed by HPO or any 
other entity. Applicant’s choice and election to meet with community groups and to 
ultimately negotiate an agreement with them did not prevent HPO from filing a landmark 
application prior to the issuance of the necessary permits. As well, it is noted that 
Applicant’s agreement with DCPL and the other community groups was not executed 
until January 24, 2006, after the landmark application had been received by HPRB.  

 
The government admits that prior to the landmark designation, HPO signed off on 

a subdivision plat without any suggestion or indication that a landmark application 
should, would, or might be filed, or that the Property was otherwise subject to the Act, 
but argues that the ministerial act of signing off on a subdivision application in no way 
precluded the subsequent filing of a landmark application, and that any reliance by the 
owner/Applicant on the belief that the processing of a subdivision application foreclosed 
the possibility of a subsequent landmark application for the property could not be 
considered reasonable. Based upon the foregoing, the Mayor’s Agent concludes that no 
unreasonable economic hardship or taking has occurred, such that the equitable doctrine 
of estoppel should be invoked. 
 

                                                                                                                                                 
to the government." Rann v. Chao, 346 F.3d 192, 197 (D.C. Cir. 2003) (citing OPM v. 
Richmond, 496 U.S. 414, 419-24 (1990) and Deaf Smith County Grain Processors, Inc. v. 
Glickman, 162 F.3d 1206, 1214 (D.C. Cir. 1998)). See also ATC Petroleum, Inc. v. 
Sanders, 860 F.2d 1104, 1111 (D.C. Cir. 1988) (the doctrine's "application to the 
government must be rigid and sparing."); Heckler v. Community Health Servs., 467 
U.S. 51, 60 (1984) (it is well settled that the Government may not be estopped on the 
same terms as any other litigant."). 
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Laches 

 
Applicant asserts that the doctrine of laches prevents the Mayor’s Agent from a 

review of the permits and the process by which the permit applications were evaluated, 
and to allow otherwise would impose serious harm upon Applicant. Laches has two 
elements. The party asserting a claim must show both, i.e., that it has been prejudiced by 
the delay, and that the delay was unreasonable. See Bannum v. BZA, 894 A.2d 423, 431 
(D.C. 2006).   

Noting that the equitable doctrine of laches is based upon the maxim that equity 
aids the vigilant and not those who slumber on their rights, Applicant argues that the 
government’s neglect to assert a right or claim which, taken together with a lapse of time 
and other circumstances, has caused considerable prejudice to Applicant. Further, 
Applicant asserts that the Mayor’s Agent should be prohibited from reviewing the 
process incidental to the issuance of the permits, and likewise forbidden from taking any 
action on the permits. Since there was an unreasonable delay by HPO in designating the 
Property, such delay resulted in irreparable prejudice to Applicant. During the hearing 
Maloney testified he has always known, certainly since entering the field of preservation, 
that the subject Property had significant historic attributes, and that, within his 
professional capacity, he could have filed a historic designation application any time 
since he started working in the office in 1985.   

Applicant’s conclusion was that it has established that the government knew of 
the project in 2001, was reminded again in 2004 as to the nature of the project, and 
through its agent Maloney, affirmatively stated it would not file a landmark application. 
The assurances were not contingent or based upon a specific plan or design, but rather 
were the result of an unwillingness to act. The government had knowledge that the site 
was historic, knowledge of Applicant's intent to develop the property, and ample 
opportunities for objection. The numerous years of delay in filing a landmark application, 
and the two affirmative responses that it would not file a landmark application, amounted 
to an unreasonable delay in filing the landmark application, and thus laches prohibits a 
belated review of the permits. 

The government disputed Applicant’s claim of laches, asserting that HPO did not 
act with undue delay in submitting the landmark application to HPRB, once it became 
aware of what constituted Applicant’s intended final design for the Property and project. 
While Applicant argues that laches "also applies since there was unreasonable delay in 
challenging an approval....", Applicant never received any approval, other than the 
incorrectly issued permits, the revocation of which has been promptly sought by HPO. 

 
Applicant’s laches argument is based upon the allegation that HPRB committed a 

procedural error when it considered a landmark application after a date Applicant asserts 
was too late for such consideration, the effect of which deprived the Mayor’s Agent of 
jurisdiction. However, any alleged delays in filing a landmark designation have no 
relevance to the Mayor’s Agent’s jurisdiction in this case, as the issue on the merits 
before the Mayor’s Agent pertains solely to whether the requested building permits 
should be issued. The Mayor’s Agent’s has previously determined that his authority is 
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restricted, and does not permit him to address or correct any allegations of “procedural 
errors in HPRB’s landmark designation,” or to invalidate that decision. See In the Matter 
of Webster School, HPA 00-462 (Feb. 16, 2001) (“Webster”) at P. 21. Although 
Applicant has no right to de novo review of the designation decision as part of the 
Mayor's determination whether or not to grant a demolition or alteration permit, 
Applicant is not without a remedy. A judicial review of landmark designations, including 
any allegations that the landmark designation was untimely and is barred by laches, 
remains available through the courts. See Donnelly Associates v. District of Columbia 
Historic Preservation Review Board, 520 A.2d 270, 281 (D.C. 1987).    
  

  For the reasons discussed above, the Mayor’s Agent concludes that HPRB had 

jurisdiction under the Act to review Applicant's project once the landmark application 

was filed, notwithstanding that prior permit applications had been filed and that permits 

had mistakenly been issued permits, and that neither HPRB nor the Mayor's Agent was 

prevented from reviewing the project, either by reason of the equitable doctrines of 

estoppel or laches. The Mayor’s Agent further concludes that Applicant’s arguments 

claiming entitlement to the construction permits, based upon the equitable doctrines of 

estoppel or laches, is dismissed as inapplicable to the matter, but that Applicant’s further 

relief on this issue, if any, rests with the courts. 
 

Decision on the Merits 

 

 The Mayor’s Agent has already determined that Applicant’s Motion to Dismiss 
on the basis of jurisdiction cannot be granted. Having reached the conclusion that both 
HPRB and the Mayor’s Agent have jurisdiction to determine the validity of the 
previously issued three permits, and the Mayor’s Agent having decided that the issued 
permits are void and cannot be used as a basis for pursuing completion of this project, the 
Mayor’s Agent now turns to the merits of Applicant’s case. He is called upon to decide 
whether Applicant has met its burden of establishing entitlement to the issuance of new 
construction permits. This case presents one of the most difficult, unique, and complex 
set of issues ever confronted by this Mayor's Agent during his eight and one half year 
tenure in this position.  

 
On the one hand, if the Mayor's Agent makes a determination on the merits in 

favor of Applicant, a preservation project that Applicant maintains will retain, enhance 
and rehabilitate approximately 90% of the existing landmark building and includes 
construction of new condominium wings, can proceed, perhaps without many additional 
discretionary approvals. Although not formally recognized by HPRB as the official and 
correct way to deal with landmarked properties, Applicant's obligations under the 
negotiated agreement with DCPL and the other community organizations would result in 
extensive rehabilitation of significant interior spaces that might not otherwise be 
preserved, given the Act's applicability only to the exterior of this landmark.   

Applicant will achieve its goal of attaining a viable project, albeit one with a 
relatively low financial return. The existing 40 contract purchasers, plus the other up to 
39 prospective purchasers, will likewise be able to move into their new condominium 
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homes presumably not too long after the originally scheduled completion date. Even 
ANC 1C will be satisfied that the new construction respects the small-scale quality of 
Mozart Place and the landmark building itself.   

On the other hand, if the Mayor's Agent follows the recommendation of HPRB, 
credits the testimony of the Committee of 100, and likewise gives credence to other 
opposition or serious reservations stated in the record to the proposed project, the project 
will not go forward at this time. Even if there is an appeal, and the Mayor’s Agent is 
reversed in his decision, given the financial parameters and other considerations that have 
characterized this project over the years, it is unlikely that any project will proceed in the 
immediate future. The result will be a vacant building on the site for an indefinite period. 
Further, Applicant might sustain some financial loss and the 40 contract purchasers will 
either lose or have to postpone the opportunity to live in a one-of-a-kind building. As 
well, Applicant's agreement with DCPL and all amenities that it would have provided, 
will not be implemented. Ultimately, the Mayor's Agent can only evaluate these concerns 
under the authority granted to him by the Act.   

ISSUES 

The remaining issues to be decided are:  

1. Whether the proposed redevelopment and new construction plans approved in 
conjunction with the permits issued by DCRA are consistent with the purposes of the Act 
and meet the test of "special merit"; 

2. Whether, after giving due consideration of the Act, the governing regulations, 
and zoning laws of the District, the design of the proposed new construction and the 
character of the historic landmark are compatible; 

3. Whether failure to uphold issuance of the permits will result in unreasonable 
economic hardship to Applicant.  

FINDINGS OF FACT 

 

1. The Mayor’s Agent has considered both preliminary matters raised by Applicant, 
i.e., a) That the government’s proposed findings of fact and conclusions of law 
should not be accepted by the Mayor’s Agent or given any consideration in this 
decision, because it was filed out of time; and b) That the Mayor’s Agent has no 
jurisdiction to make a decision in this matter, and for the reasons enumerated 
above with specificity, rejects both positions. As well, Applicant’s assertions 
regarding estoppel, laches, and investment backed expectations as a basis for the 
position that the Mayor’s Agent lacks jurisdiction, are likewise rejected. 

 
2. The site under consideration is the former Italian Embassy, located at 2700 16th 

Street, N.W., and 1651 Fuller Street, NW. The site consists of the original Italian 
Embassy, an addition for the chancery and a courtyard, as well as two rustic 
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chimneys recognized as architecturally significant in CFA publication, Sixteenth 
Street Architecture, vol 1.  

 
3. There is no dispute about the historical and architectural significance of the 

structure.  The owner/Applicant, ANC 1-C, Committee of 100, and DCPL have 
each either supported the landmark designation or are not opposed it. 

 
4. HPO filed a landmark nomination for the property on January 6, 2006, and after 

public hearings on January 26 and February 2, 2006, HPRB voted to accept the 
nomination. HPRB’s decision became final on March 6, 2006, upon mailing of 
notice of its action to Applicant, Embassy Real Estate Holdings, LLP. DCRA was 
also promptly notified by e-mail of the original nomination and subsequent HPRB 
action, and likewise requested to void any construction-related permits which it 
had issued. To date, DCRA has taken no action on HPO’s request.. 

 
5. The property was sold to Applicant by Castleton Holdings, which previously 

purchased it from the Italian Government. Prior to selling, Castleton had 
considered possible development of the site as high end condominium residences, 
a scheme which, if approved, would have added rooftop additions to the entire 
original complex and new construction of both a three story and a five story 
addition to the property.  

 
6. Although the record is sketchy, Shalom Baranes (“Baranes”), and Patrick 

Burkhart (“Burkhart”), Applicant’s designated architects, each testified that they 
met with SHPO Maloney, and discussed the existing building and the then-
proposed redevelopment project. The date of the initial meeting was variously 
identified as having occurred on September 24, 2001, or October 1, 2001. 

 
7. Maloney reiterated more than once that he had no recollection of receiving or 

reviewing any correspondence about this building or the project in the Fall of 
2001, or of meeting with these individuals about this project at that time. 
However, he did meet with these project architects on another project on October 
1, 2001, and acknowledged that it is possible that there was a brief discussion 
about the former Italian Embassy property, which discussion may have been 
tacked onto the October 1, 2001, meeting agenda.  

 
8. Subsequently, a new ownership group, including some of the former participants, 

renewed efforts to develop the site in 2004, purchasing the property for $12 
million on February 2, 2005. According to an affidavit submitted by Reeder 
Holliman, Senior Vice President, Jones Lang LaSalle (“Holliman”), the company 
selected as the development manager for the Property, the Property was appraised 
in December 2004 “as is”, and valued at $13.5 Million.  

 
9. The Mayor’s Agent note that although Holliman’s Affidavit lists the Property as 

valued by the D.C. Office of Tax and Revenue as $7,466,690 as of the date of the 
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hearing, the proposed assessment of 2700 16th Street for Tax Year 2007, 
beginning on October 1, 2006, is a substantial increase, to $12,395,500.00. 

 
10. The record reflects that Baranes and Burkhart met with Maloney on August 29, 

2004, which meeting included a discussion of the proposed basic design. The 
architects had a site plan and model, but no three-dimensional massing 
representation. Maloney stated his objections to the scheme, including objections 
to the 90-foot height and the location of the tower, and its negative impact on 
existing views, the courtyard, the interior of the building, and the significant 
extent of demolition of the Property required for construction of the proposed 
tower. 

 
11. These same issues and previously raised concerns have remained, and been, in 

significant part, the basis for HPO staff report to HPRB, HPRB’s decision 
recommending against approval of the permits, and its stated position of 
opposition as reflected before the Mayor’s Agent at the hearing. 

 
12. At the 2004 meeting, Maloney, on behalf of HPO, encouraged the architects and 

development team to work with interested parties, preservation groups, ANC 1-C, 
and the community. Both HPO and the development team recognized the historic 
and architectural significance of the Property and its eligibility for nomination as 
a landmark. Maloney did tell Baranes and members of the development team that 
HPO did not itself expect to file a landmark nomination.  

 
13. The basis for the non expectation was primarily due to HPO’s ongoing workload 

which, although statutorily authorized to prepare landmark nominations, generally 
did not accommodate the already overburdened staff the adequate time and 
occasion to prepare these nominations in addition to their regular work. All of the 
interested parties agree that Applicant and architects did not seek, and HPO staff 
did not give, any assurances that HPO would never file a landmark nomination. 

 
14. Although Maloney advised Applicants and architects to actively work with 

community groups in seeking to advance this project, he never advised Applicants 
to work exclusively with them or to have no further contact with HPO. Nor did 
HPO suggest, indicate, or promise to give approval to develop or follow an 
alternative preservation and design review process through private agreements 
with community and/or preservation groups, rather than working through the 
established statutory and regulatory structure. 

 
15. Applicant met with various interested parties including ANC commissioners and 

preservation groups, and reached a private agreement in which certain design 
changes requested by DCPL were made, and certain features of the interior of the 
building were preserved. In exchange, DCPL also agreed not to seek a landmark 
nomination of the Property, which would have imposed certain developmental 
restrictions upon the Property had it become a landmark. 

 



 

 

19 

  

16. Although it is a recognized fact that in historic preservation matters in this 
jurisdiction, private agreements are occasionally entered into between the 
interested parties and organizations, as an alternative to the landmark or 
preservation review process, such side agreements may not be in compliance with 
the statutory or regulatory mandates, and their enforceability in court, in the event 
there is a breakdown in the process, is questionable. As such, the private 
agreement herein is not binding on non-signatories, and can be amended. Its 
enforcement mechanism, however, is uncertain. Although the private agreement 
was agreed to in principle in the Fall of 2004, it was not executed until January 
24, 2006, and did not become a finalized document with all signatures added until 
April, 2006. 

 
17. The private agreement having been negotiated, Applicant sought no further 

contact with or advice from HPO over the next approximately 18 months.  
 

18. ANC 1C, the relevant commission for the area in which the Property is located, 
has adopted two resolutions concerning development and zoning for this site. In 
the first Resolution, adopted on March 1, 2006, ANC stated it did not object to the 
landmark designation of the Property, but objected to HPO’s suggestion that the 
better solution is to seek zoning relief, so that the project could be designed to 
better shift and reallocate the building’s mass within the site. 

 
19. In its second Resolution, adopted on May 3, 2006, but submitted before the record 

closed, ANC expressed its support of Applicant’s design and the previously posed 
DCPL agreement, and expressed preference for preservation of the Embassy 
annex as opposed to preservation of the courtyard, which will not be visible to the 
public. ANC reiterated its objection to HPO’s recommendation, and HPRB’s 
decision, the effect of which would push more mass, density, and height towards 
the rear, onto the portion of the site zoned R-5-B, which is currently not zoned for 
the suggested height, because of the impact of this change on nearby building 
occupants. 

 
20. On September 14, 2005, Applicant applied at DCRA for three building permits, 

including for fencing, alteration, renovation, addition and new construction of the 
proposed plan, and a sheeting and shoring permit. However, Applicant did not 
apply for a partial demolition permit at that time. 

 
21. The three permits were issued on December 12, 2005, February 1, and 8, 2006, 

the later two despite HPO having previously advised DCRA of the landmark 
nomination for this property.  HPO subsequently formally requested that DCRA 
revoke the permits as mistakenly issued. In response, Applicant requested a stay 
of any DCRA action pending the Mayor’s Agent’s decision in this matter. To 
date, DCRA has taken no action on HPO’s request.    

 
22. The issuance of these permits are now the subject of this appeal. Pursuant to 

plans, Applicant intends to demolish the northwest quadrant of the existing 
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Embassy building and remove a portion of the side yard for construction of a 90-
foot condominium tower. In addition to this demolition, alteration of the existing 
structure is needed to accommodate the addition of that new tower. 

 
23. The project also includes construction of a separate 50-foot condominium 

building abutting Mozart  Place. which building height is a “matter of right” 
height under current zoning regulations. 

 
24. Baranes and Burkhart, the Applicant’s architects, during the design review 

process, respectively testified to their view of the project’s consistency with the 
purposes of the Act, the compatibility of both the proposed 90-foot tower building 
and the 50-foot west building with the original landmark, and whether the new 
work was “exemplary architecture” under the special merit provisions of the Act. 

 
25. Applicant admits that the project is not intended to be a “restoration” of the 

original landmark, and that it has no intention of restoring it to its original 1924 
condition, when the Embassy building was erected.  

 
26. Applicant maintained that compatibility with the original landmark was by virtue 

of its sitting, design, materials, and its clear contrast with the original landmark, 
and that the project was one of special merit by virtue of its exemplary 
architecture, focused on the choice of materials, its variation in fenestration, its 
predominant use of glass, and its relationship to the original landmark, including 
some intentional asymmetry with that structure. 

 
27. Exactly how the completion of this project will benefit the community at large, 

other than expanding the real estate tax roles and removal of a blighted abandoned 
building from the area, remains unclear, and none of Applicant’s witnesses 
addressed the issue in a comprehensive enough manner to clarify this issue for the 
record. 

 
28. Despite having a plethora of expert witnesses, all focused upon some aspect of 

why this application should be granted, some of their respective testimonies 
became cumulative, reiterating many of the same points that other witnesses had 
already testified to in significant detail. 

 
29. Conversely, opponents presented expert testimony that the demolition and 

alteration was not consistent with the Act, nor was the tower, even if deemed new 
construction, compatible with the original landmark. These witnesses, both 
through their own direct testimony and upon cross-examination by Applicant’s 
counsel, disputed that the project was one of special merit, as neither exemplary 
architecture nor as providing benefits having a high priority for community 
services. 

 
30. Included in HPRB’s submitted record for the Mayor’s Agent’s consideration was 

the comprehensive staff report prepared by Maloney. The report was adopted by 
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HPRB on March 2, 2006, and echoes the concerns previously raised by Maloney 
with the project architects in August 2004. Maloney reiterated these concerns as 
his sworn testimony during the May 2nd hearing. He reported, and subsequently 
testified that the demolition of the northwest quadrant of the Embassy was not 
consistent with the Act.   

 
31. Not only was the degree of loss too substantial, as only the façade of the north 

side of the courtyard would be retained, but significant architectural features 
would be lost, including: two-thirds of the Embassy dining room, one third of the 
chancery wing, and two rustic chimneys recognized in a CFA publication about 
Sixteenth Street. The substantial destruction of the courtyard of this palazzo was 
also found objectionable in both Maloney’s report and testimony.8  

 
32. Tersh Boasberg, Chairman of the HPRB, testified that HPRB considered this 

application at its regularly scheduled meetings, and determined that the 
demolition component required for construction of the tower would result in the 
loss of significant architectural features, both exterior and interior. 

 
33. With more specificity Maloney testified that:  

 

• Considering what would be left after the substantial demolition, this 
project could not be considered a “restoration” of the original building, the 
effect of which testimony also challenged Applicant’s assertions that 90% 
of the structure would still be retained. 

• He strongly disagreed with Applicant‘s witnesses’ testimony that the 
contrast between the architectural design and features of the new tower 
and the original landmark were a component of their compatibility.   

• The Beaux Art design and its development along this section of 16th 
Street, and the architectural and design features that characterized it, have 
made a dramatic impact, and should be preserved. This concept included 
impressive, stately, widely spaced buildings, each with breathing room, 
stressing symmetry in both elevation and primary design features.  

• Applicant’s efforts are to squeeze too big a structure upon too tight a sight, 
directly conflicting what the Beaux Art design is all about, creating an in-
fill and cluster that is not consistent with that design and style 

• Contrasts between old and new structures that did not reflect or recognize 
the design principles of the original were not compatible.  

• The loss of symmetry in mass and design features and the loss of 
appropriate spacing simply were not acceptable contrasts from a 
preservation point of view as they were incompatible with the original. 

                                                 
8 It is hotly contested between SHPO and HPO on one side, and Applicant on the other 
side, as to how much of the present building would be lost if the permits are granted and 
construction occurs. The Mayor’s Agent makes no determination as to the exact 
percentage of loss that would result, finding that not less than 10%, as Applicant 
maintains, will be lost. 
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• The materials of the new structure, reflecting a machine-made modernism, 
conflicted with the natural stone and material of the original landmark, 
which contrast did not enhance the original, but detracted from and was 
incompatible with it. 

• The 90-foot tower would impose a negative impact on other nearby 
landmarks, specifically the three landmark church steeples on Columbia 
Road visible from the landmark, and framing it. The tower would not only 
destroy the view of the steeples from the landmark, it also intruded into 
the openness all around them.   

• The project was not characterized by an extremely high level of finish, 
design, or details that would make it exemplary, as was the case in both 
the Arena Stage and Corcoran Gallery of Art applications. 

• The project is not of the same exceptional quality as the original landmark.   
 

34. Charles J. Robertson, a representative for the Committee of 100, member of its 
Board of Trustees, and accepted by the Mayor’s Agent as an expert architectural 
historian witness, credibly testified that: 

 

• The 90 foot tower, simply by virtue of its height, was incompatible with 
the landmark, which was architecturally designed to be the focus and 
center of attention. 

• To construct, what he referred to as a “monster tower” rising above it, 
would shift the focus away from the intent of the original design, and thus 
was clearly incompatible with it. 

• The mass, height, and sitting of the tower building crowds the site and 
would overshadow and overwhelm the original landmark, and were 
incompatible.  

• Neither the tower architecture nor the materials intended to be used, 
qualified as either exemplary, and did not respect the original Beaux Art 
Embassy building, such as to qualify the project as one of special merit.   

• That there are ongoing steps being taken to create a Meridian Hill Historic 
District, of which the former Italian Embassy would be a key component, 
but the presence of a modern, incompatible tower would be a great 
detraction from the quality of such a historic district. 

• Applicant was fully aware from the outset of all that was involved with 
this site, including the possibility that it might be landmarked, and 
voluntarily elected to proceed without the landmarking, thereby assuming 
a tremendous risk, invoking “this mess upon themselves”, which was 
avoidable had they monitored themselves, by contacting HPO and 
specifically reaffirmed with HPO what the landmarking status was before 
undertaking such a costly investment. 
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DISCUSSION 

Jurisdiction 

Applicant has argued that the Mayor’s Agent does not have jurisdiction to 
proceed under the Act, and make a decision in this Application. The Mayor’s Agent 
addressed this issue in significant detail above, and there is no need to give the issue 
further attention, other than to say that the Mayor’s Agent rejects Applicant’s arguments 
alleging a lack of jurisdiction, and determines that he does have jurisdiction to decide this 
matter. This Decision and Order is rendered based in part upon the determination by the 
Mayor’s Agent that he does have adequate jurisdiction to hear and decide on this 
application.     

 

Merits of this Application 

Applicant appeals the decision of HPRB recommending against issuance of the 
requested building permits for: 1) Sheeting and shoring; 2) Addition of a nine-story tower 
building and a five-story lesser building, construction of a parking facility, and alterations 
to the existing building; and 3) A public space permit for construction staging and 
fencing. Applicant argues that the demolition and alteration of the landmark property is 
“consistent with the purposes of the Act”, or alternatively that the project is one of 
“special merit” providing both “social and other benefits having a high priority for 
community services”, and that allowing completion of a plan will result in the exhibition 
of a product characterized by “exemplary architecture”. Applicant also argues that a 
denial of the permits will result in an unreasonable economic hardship arising to a partial 
taking. It urges that the requested construction ought to be considered and reviewed as 
new construction under Code § 6-1107, and as such enjoys a presumption of 
compatibility with the existing landmark. 

 
All parties acknowledged that this project, if granted, will require demolition of 

the northwest quadrant of the original Embassy building to accommodate construction of 
the tower addition. Under the D.C. construction codes, a “partial demolition permit” is 
required for “[r]emoval or demolition of a part of a building or structure that is greater 
scope than allowed under an interior demolition permit … but of a lesser scope than the 
raze of the entire building or structure down to the ground …”  12 DCMR § 107.2. There 
is no record that the owner has applied for or been granted a partial demolition permit.     

   
The Act directs that no demolition or alteration permit shall be issued, "unless the 

Mayor finds that issuance of the permit is necessary in the public interest, or that failure 
to issue a permit will result in unreasonable economic hardship to the owner." Code §§ 6-
1104(e) and 6-1105(f).  

 
a) Consistent with the Purposes of the Act 

 

Applicant claims that the project is consistent with the purposes of the Act. In 
evaluating whether this project is best characterized as one primarily involving 
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“demolition” or “alteration”, the Mayor’s Agent must determine, in so far as defined 
under the Act, whether this project is more characterized as one involving significant 
demolition, rather than one that simply involves alteration as its major component.  
“Demolition” is defined as “the razing or destruction entirely or in significant part, of a 
building”, Code § 6-1102(3) and includes the removal or destruction of any façade. 
Conversely, “Alteration”, a less severe act, is defined as “a change in the exterior 
appearance of a building or structure or its site, not covered by the definition of 
demolition, for which a permit is required…” Code § 6-1102(1).  

 
The documents on file with the Mayor’s Agent, coupled with the testimony, 

establish that the removal of the Embassy building fabric is significant, and leads the 
Mayor’s Agent to determine that, if this project is approved as now structured, not less 
than 10% of the existing floor area ratio (the “FAR”) above grade will be destroyed. 
Consideration was given to the drawings submitted by Applicant, identified as D-101 
through D 1-04. Despite Applicant’s assertions to the contrary, the characterization of the 
drawings’ indications appear to reveal that a far greater portion of the actual footprint of 
the building will be lost forever, contradicting Applicant’s claim that only 10% of the 
structure would be lost. The government strongly asserts that the loss would surely far 
exceed the 10% claims, although the government’s claim as to a definitive percentage of 
fabric loss is unquantified.   

 
While some portions of the potentially demolished areas are lower in height, and 

the impact on the total FAR may not be as great or visible, the adverse impact upon the 
remaining portion of the building appears greater than Applicant’s calculations reveal.  
The effect and end result would be the permanent loss of significant historical elements 
and features of the landmark building. The testimony of Maloney is highly credited that 
significant exterior and interior features would be lost under the proposed project, 
including 60% of the dining room, the affected walls of the building constituting perhaps 
one third of the chancery wing, plus destruction of the twin chimneys, which are 
recognized by CFA as of architectural and historical importance.   

 
The Mayor’s Agent determines that, if this project goes forward, there will be 

significant demolition, and that in order to proceed, Applicant bears the burden of 
showing that issuance of the proposed demolition permit is “necessary in the public 
interest” or that a failure to do so would result in unreasonable economic hardship. To 
show that the project is "necessary in the public interest", an applicant must demonstrate 
that it is "consistent with the purposes of this subchapter as set forth in Code § 6-1101(b) 
or necessary to allow the construction of a project of special merit." Code § 6-1102(10). 
To garner the desired result, Applicant must show that its project furthers at least one of 
the enumerated following goals: to "retain and enhance historic landmarks in the District 
of Columbia and to encourage their adaptation for current use", or "encourage the 
restoration of historic landmarks." Code § 6-1101(b)(2)(A) and (B). 

 
The Mayor’s Agent has previously been confronted with the “consistency” 

question, a standard which requires consideration of whether a demolition could be 
accomplished while maintaining the salient historic qualities of a building, so that it may 



 

 

25 

  

be readily understood by present and future generations. Applicant’s burden is a heavy 
one, as the text and the structure of the Act underscores that the "consistency” exception 
is limited to the demolition of non-contributing features or portions of a landmark. 

 
The Mayor’s Agent comprehensively examined the “consistency with the 

purposes of the Act” issue in In the Matter of the Webster School, HPA 00-462. (Feb. 16, 
2001). In that  examination, he noted the following:  

 
To be "consistent with the purposes" of D.C. Code, [Sec. 6-1101(b)], and 
thus "necessary in the public interest," the proposal to demolish a 
landmark must further at least one of the following goals: (a) retain and 
enhance historic landmarks in the District of Columbia; (b) encourage 
their adaptation for current use; or (c) encourage the restoration of historic 
landmarks. 
 
"Necessary in the public interest" is defined in D.C. Code, [Sec. 6-
1102(10)] to mean "consistent with the purposes of this subchapter as set 
forth in [Sec. 6-1102(b)], or necessary to allow the construction of a 
project of special merit." The "consistency" standard requires 
consideration of whether the demolition could be accomplished while 
maintaining the salient historic qualities of a building so that it may be 
readily understood by present and future generations.    
 
The extensive legislative history of D.C. Law 2-144 supports this reading 
of the "consistency" exception as indicated by the Council's Committee on 
Housing and Urban Development Report, dated October 5, 1978, which 
accompanied Bill 2-367, the Historic Landmark and Historic District 
Protection Act of 1978. This report is particularly instructive, as Bill 2-367 
was later adopted by the Council as D.C. Law 2-144.   
 
At pages 2 and 3 of the Report, Item #2(a), Demolition, it is explained that 
no permit for demolition may be issued unless it is found that, with respect 
to "a building or structure on the site of an historic landmark, the building 
does not contribute to the character of the. . . landmark", the demolition is 
necessary to allow the construction of a project of special merit, or the 
failure to issue the permit will result in the taking of the owner’s property 
without just compensation.   
 
The "consistency with the purposes of the Act" standard then, was 
intentionally limited in scope to the recited three exceptions, and requires 
the Mayor’s Agent to narrowly focus on whether this demolition meets the 
standard for entitlement to a statutory exception, and with only the 
infliction of minimal damage to the Act’s purpose and intent.  
 
 A basic goal of D.C. Law 2-144 was the creation of a District of 
Columbia agency responsible for designating landmarks and historic 
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districts in much the same way that such designations are made in other 
jurisdictions. The Act places upon preservationists the onus of establishing 
that a particular landmark or district deserves protection, often over the 
opposition of affected property owners. And only if preservationists 
sustain their burden of proving to the HPRB that a particular landmark or 
district meets the statutory criteria, may a landmark designation be made.   
 
Once that burden has been established, the burden then shifts to these 
Applicants to prove that partial demolition of this landmark can be 
achieved in a manner that is consistent with the purposes of D.C. Law 2-
144, including whether the partial demolition of a landmark building will 
encourage its re-adaptive use. See District of Columbia Preservation 
League v. Department of Consumer & Regulatory Affairs (DCPL), 711 
A.2d 1273, 1275 (D.C. 1998). 
 
Simply restated, once the HPRB has rendered its decision and granted 
landmark status, the burden then shifts to a property owner to demonstrate 
to the Mayor's Agent how, in the absence of unreasonable economic 
hardship or a special merit showing, a proposed demolition might 
potentially still be approved as "consistent" with the preservation goals of 
the Act. To read the "consistency" exception as a broad license to 
demolish landmarks or buildings after the HPRB has granted them pro-
tection would be to assume that the Council meant to give landmark status 
with one hand (via the HPRB) and then to take away with the other (via 
the Mayor's Agent). There is nothing in the text or history of the Act to 
support such a reading. The Council intended only a short list of three 
exceptions to justify and override its public policy and statutory 
enactment, which were both designed and adopted to retain historically 
significant structures. 

Examining the Webster application under the above-discussed criteria, and in 
light of the findings of fact made previously in that decision, the Mayor's Agent found 
that Webster’s Applicants had not sustained their burden of proving that the proposed 
partial demolition was "consistent with the purposes of the Act".   
 

Imposing the same criteria here, and in light of the findings of fact made 
previously in this pending matter, the Mayor's Agent finds that the present Applicant has 
likewise not sustained its burden of proving that the proposed demolition of the Italian 
Embassy is "consistent with the purposes of the Act".  

 
The project as submitted requires the demolition of significant exterior historic 

features, including the chimneys and major portions of the building that are visible from 
the courtyard, all of which are otherwise protected by the Act. Such a demolition would 
hardly be contributory to efforts to retain or enhance the landmark, despite Applicant’s 
assertion that its proposal would encourage the adaptation of the property for current use. 
HPRB, in adopting the staff report, specifically found that, “[c]construction of the tower 
would require demolition of significant parts of the embassy and chancery. Most of the 
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northwest quadrant of the landmark would be demolished (on the north side of the 
courtyard, only the façade would be retained.” How much of a landmark property can be 
demolished, and still be considered to be paving the way for an enhancement of that same 
landmark and adaptation for current use?  
 

HPRB determined that the proposed partial demolition was not consistent with the 
purposes of the Act. As Mayor’s Agent, I defer to and adopt HPRB’s finding as the 
expert agency charged with reviewing proposed demolitions under the Act. See Com-
mittee for Washington's Riverfront Parks, 451 A.2d at 1194; and Webster at 21. This 
project, as submitted, cannot be approved, as the desired result is not consistent with the 
purposes of the Act.  

 
b) Special Merit 

 

Evaluating this project within the guidelines of the Act, the Mayor’s Agent does 
not consider it to be one that qualifies as “Special Merit”, which is defined by the Act as, 
"a plan or building having significant benefits to the District of Columbia or to the 
community by virtue of: 1) Exemplary architecture; 2) Specific features of land planning; 
or 3) Social or other benefits having a high priority for community services." Code § 6-
1102(11). Applicant has the burden of proving special merit. See Kalorama Heights 
Limited Partnership v. D.C. Department of Consumer and Regulatory Affairs, 655 A.2d 
865, 869 (D.C. 1995).   

 
In reaching this conclusion, the Mayor’s Agent likewise considered and gave 

deference to the conclusions of HPRB, and incorporated enlightening components of 
Webster at 12-13, on the issue, where it was noted that: 

 
Under the “special merit” provision of D.C. Law 2-144, the Mayor’s 
Agent must balance the merit of a project with the historic value of the 
contributing building, because only projects which offer significant 
benefits to the District of Columbia or to the community offset the 
Council's policy in favor of protecting, enhancing and perpetuating the use 
of properties with historical, cultural and esthetic merit.    
 
As such, there must exist some specific feature of land planning or social 
benefit having a high priority for community services associated with the 
proposed development for it to be considered a project of special merit.  In 
Citizens Committee to Save Historic Rhodes Tavern v. D.C. Department of 

Housing and Community Development (Rhodes Tavern), 432 A.2d 710, 
715 (D.C.), cert. denied, 454 U.S. 1054 (1981), the Court held that in 
special merit cases, "a balancing of historical and development values is 
required under the Act . . . [as] determinations under a locality's historic 
preservation statute should not be made in a vacuum. The architectural and 
historical characteristics of a building must be weighed against its societal 
functions and the significance of its preservation in human terms." 
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The "special merit" exception to the law’s preservation mandate 
contemplates a trade-off between the value of the existing structure and 
the value of what would be constructed in its place if demolition is 
allowed to proceed. That a balancing is required is clear from the case law. 
See Committee of 100 on the Federal City v. District of Columbia 
Department of Consumer and Regulatory Affairs (Committee of 100), 571 
A.2d 195, 200 (D.C. 1990). 
 
The Act's emphasis is to safeguard the city's historic, aesthetic and cultural 
heritage, as embodied and reflected in its landmarks and districts. Code, 
[Sec. 6-1101(a)(2)]. The Court has also held that ‘the Act implicitly 
requires that, in the case of demolition, the Mayor’s Agent balance the 
historical value of the particular landmark against the special merit of the 
proposed project.’  See Rhodes Tavern, 432 A.2d 710, 716.   
 
Therefore, an obvious tension will almost always exist between a "special 
merit" exception claim and the preservation goals of the Act. The act of 
complete demolition is permanent, and once a structure is demolished, it 
cannot be rebuilt or resurrected in identical fashion. Nonetheless, the D.C. 
Council, weighing the gravity and finality of the situation, created the 
“special merit” escape valve for a narrow category of situations in which 
the proposed construction or other amenities offered as some "special 
benefits" to the overall community, could override the contributions made 
by any structure which the HPRB has already determined should be 
preserved.   

  
c) Exemplary Architecture and Community Benefit 

 

Applicant argues that its design qualifies for special merit either by virtue of its 
“exemplary architecture”, or its provision of “social or other benefits having a high 
priority for community services.” Code § 6-1102(11). Again, the Mayor’s Agent 
determines that Applicant has not met its burden as to either ground proffered. 

 
The principal architect is a locally well-known architect with considerable 

experience and design success in projects involving historic structures, whose credentials, 
experience, and professional opinions are well respected by the Mayor’s Agent. 
However, there is nothing in the application that suggests or gives evidence that the type 
of design or architecture for this project could be found to be “exemplary”, as has been 
the case in a very limited number of instances in the past.   

 
Exemplary architecture is not simply use of “high end” or more expensive 

materials or finishes, or a successful or innovative design treatment, which Applicant 
points to and relies upon, as evidence of exemplary architecture. Rather, design work of 
the highest caliber, representing bold and innovative improvements to landmarks, is the 
characteristic that has been found to be “Exemplary” in the past. The best recent 
examples are the proposed additions to the Corcoran Gallery of Art and the Arena Stage.  
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See In Re The Corcoran Gallery of Art, HPA 02-284 (9/19/02); In Re Arena State, HPA 
02-471 (9/27/02). 

 
Holliman’s affidavit, an integral component of this application, asserts that its 

proposed production of 79 “high end” condominium housing units selling for between 
$450,000 and nearly $3 million, are of the type of benefits and community services 
sufficient to attain “special merit” status. As well, Applicant cites both the 
Comprehensive Plan, and its underscoring of the need for increases in overall housing 
production, plus the mayor’s call for attracting 100,000 new D.C. residents, as additional 
indicators of how this project will be a benefit and enhance community service. The D.C. 
Court of Appeals has already addressed this issue, and ruled that provision of high end 
condominiums to a few citizens, even though possibly providing some potential minimal 
general benefits to the public as a whole, was hardly sufficiently “special” enough to 
warrant a  “special merit” status. See Kalorama Heights Ltd. Partnership v. D.C.R.A., 
655 A.2d 865, 873 (D.C. 1995). Further, the increased real estate taxes as well as the 
payment of personal income taxes by the new inhabitants of such high end residences, 
many of whom are probably already D.C. residents, are likewise not special enough. 

 
d) Economic Hardship    

 
 Applicant argues that if this application is not granted and the permits not issued, 

that its investment-backed expectations will be thwarted and it will suffer substantial 
economic losses, the effect of which will result in a partial or regulatory taking. Code § 6-
1102(14). Portions of this same argument, and the Mayor’s Agent’s response, are already 
addressed in the above discussion devoted to equitable estoppel and laches, but is 
revisited at this time. While Applicant elects to focus upon what it suggests are its 
substantial investment in the proposed development plans, and its potential loss of 
anticipated profits if approval is not awarded, the record also reflects considerable 
economic value remaining in this prestigious property. Prior to making the final $12 
million dollar purchase, Applicant secured an appraisal in December 2004, which at least 
verified that the Property was worth the $7,466,690 then listed by the D.C. government as 
the assessed value. The Mayor’s Agent takes judicial notice that, at the time that the 
hearing was conducted, the newly assessed value of the property, effective October 1, 
2006, will be increased to $12,395,500. The value of Applicant’s asset has risen greatly. 

 

The Mayor’s Agent has addressed the issue of “economic hardship” claims on a 
number of occasions, most particularly in Webster. There, the Mayor’s Agent stated, 
adopting the position taken by DCPL, that: 

. . .  the unreasonable economic hardship test under the Act is whether the 
Applicants can establish that there are no reasonable economic uses for the 
building as it exists, and is consistent with the constitutional “regulatory 
takings” standard. If a reasonable economic use exists, there is no 
unreasonable economic hardship from the denial of the demolition permit, 
no matter how diminished the property may become in value and even if a 
more beneficial use of the property has been found.  See 900 G Street 
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Associates v. Department of Housing & Community Development, 430 
A.2d 1387, 1390 (D.C. App. 1981). The U.S. Supreme Court has set out 
several factors that have particular significance in determining whether a 
regulation effects a taking. See Penn Central at 124.9 These factors are: 
(1) the character of the government action; (2) the extent to which the 
regulation interferes with distinct, investment-backed expectations; and (3) 
the economic impact of the regulation. See also Loveladies Harbor, Inc. v. 
United States (Loveladies), 28 F.3d 1171, 1179 (Fed. Cir. 1994).   

Webster, at 19. 

The present matter is analogous to Webster in that Applicant herein has failed to 
demonstrate that a denial of the application would upset any legitimate investment-
backed expectations, in that the government's regulatory restraint specifically interfered 
with Applicant’s investment-backed expectations in a manner that requires the 
government to compensate Applicant. See Good v. United States,  189 F.3d 1355, 1360  
(Fed. Cir. 1995). Further, recovery is limited to owners who are able to demonstrate that 
they bought property "in reliance on the non-existence of the challenged regulation." See 
Creppel v. United States (Creppel), 41 F.3d 627, 632 (Fed. Cir. 1994) ("One who buys 
with knowledge of a restraint assumes the risk of economic loss.").  These expectations 
must be reasonable. See Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1005-1006 (1984).  

Maloney admits to having seen someone in his office in 2001, although the exact 
date of the meeting, and the subject of the meeting remains indeterminate, Maloney 
testifying credibly that his recollection is that the meeting was convened for a different 
purpose, and that the architects of the prior owner, who are likewise still the architects, 
may well have mentioned the Embassy site as a prospective project. However, that item 
was not the purpose for which the meeting was called, nor was anything of a specific 
nature or detail presented at that time. At all times throughout the history of Applicant’s 
ownership, as well as during the time the former owners held title, the parties were well 
aware of the Property’s eligibility for nomination to landmark status because of its 
history, architecture, and prior use. 

Further, some of the current owners, or their representatives and architects, at 
about the same time that they sold the property to the current Applicant, some of whom 
are also the prior owners, met with Maloney in August 2004, and left that meeting 
reaffirmed with his verbal notice that the property was eligible for being declared a 
landmark. They were encouraged to share the development plans and to work with 
community groups. Maloney assumed, perhaps unwisely in retrospect, that some 
community organization would most probably initiate a nomination, as has traditionally 
been the case in the past. Subsequently, Applicant expended considerable time and effort 
meeting with DCPL, ANC 1-C, and other community-based organizations to discuss the 
terms of what ultimately became a private agreement on how to develop both the exterior 
and interior components of the site into a new residential project.  

                                                 
9 This is a reference to Penn Central Transportation Co. v. New York City, 438 U.S. 104, 
130 (1978). 
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Applicant never returned to Maloney or HPO, and now is asking the Mayor’s 
Agent to find that they subsequently acted in good faith reliance that the site would not be 
declared a landmark. In considering the legitimate reasonable investment-backed 
expectations of Applicant, the Mayor’s Agent takes administrative notice that Applicant’s 
architects and other members of its development team are sophisticated and experienced, 
know how to assemble a project of this proportion, and have considerable knowledge of 
the zoning and review process in the District, including the historic preservation review 
process. This knowledge and experience is reflected in the particular care that the owners, 
whether in 2001 or 2004, took in investigating and being briefed on possible scenarios for 
review and approval of the project, including both zoning issues and historic preservation 
reviews.   

Applicant was also fully aware at the time of the purchase and throughout the 
development and review process, that the long-standing District preservation law allowed 
nomination of its property as a landmark at any time before construction permits were 
issued. Applicant carefully analyzed the risks of proceeding under these circumstances, 
and consciously elected to proceed. Unlike some situations in which a subsequent 
government regulatory act may adversely impact upon a property, the case before the 
Mayor’s Agent is simply one of the implementation of a long-standing, well understood, 
regulatory procedure. Applicant’s investment backed expectations were initiated with the 
prior knowledge of possible application of existing preservation laws, such that Applicant 
proceeded in face of its own intentional assumption of the clearly well-known and 
appreciated investment risk.   

 
Given the substantial economic value remaining in this multimillion dollar 

property, and Applicant’s familiarity with and intentional action under the existing 
regulatory scheme, the Mayor’s Agent concludes that Applicant has not show economic 
hardship amounting to a taking under these circumstances 

 

e) Compatibility of Proposed New Construction   

 
 Applicant’s stated position and argument proceeds on the assumption that its 
project should be considered as “new construction”, and should enjoy a presumption of 
compatibility, unless it can be shown that the project is not compatible with the landmark. 
Code § 6-1107(f). While “new construction” is not defined in the Act, it is clearly a 
separate concept from other defined activities, such as demolition and alteration. Having 
concluded that the requested demolition is not consistent with the purposes of the Act, 
nor necessary to avoid economic hardship, technically speaking, the Mayor’s Agent need 
go no further, since Applicant cannot undertake the new construction contemplated, 
absent permission to proceed with the demolition required for that construction.  
 
 However, given the substantial efforts made by Applicant to address the 
compatibility issue, the Mayor’s Agent addresses the reasons that led to his conclusion 
that the proposed tower addition is incompatible with the original landmark. Applicant’s 
contemplated constructing of a new 90-foot tower is predicated upon the removal of a 
significant portion of the existing landmark, with the new tower to be erected in its place.  
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 Applicant presented a bevy of witnesses, many of whom were qualified as 
experts, to tout their application and assert that the tower is compatible with the 1924 
Beaux Arts Embassy, chancery, and courtyard. However, much of their testimony 
overlapped and became cumulative. Conversely, expert opponent witnesses credibly 
testified that the proposed glass tower, emphasizing the contrast in architectural styles, in 
mass, and in materials, created a result that was inappropriate in this instance, and that 
these very contrasts were antithetical to the architectural vision and design of the original 
landmark itself. For the original Beaux Arts landmark, symmetry and not contrast was 
valued. The widely-spaced arrangement of the buildings, not tight infill, was prized. The 
height and mass of the proposed tower has been characterized as being “shoehorned” 
onto the open site, with adverse impact upon views of and from three nearby landmark 
steeples. The cumulative effect of the architectural plan as designed renders the tower 
structure incompatible with the existing landmark. 
 
 The Mayor’s Agent agrees with and adopts the testimony of the opponents as a 
part of his final decision. Not only is the tower too large for this site in its present form, it 
is also too close to, and too much of a contrast with the architectural intent and integrity 
of the landmark Beaux Arts Italian Embassy, to be determined as compatible with it. The 
Mayor’s Agent concludes that the proposed new tower and new construction is not 
compatible with the existing landmark. 
 

Advisory Neighborhood Commission Determination 

  

The Mayor’s Agent has been mindful of and given great weight to the two 
resolutions of ANC 1C, made part of the record, and as mandated by Code § 1-309.10(d). 
However, both of the resolutions have be discredited for the purposes of this decision. 
The first resolution, dated March 2, 2006, other than noting ANC’s recognition of the 
“historical and architectural significance” of the landmark, focused almost entirely upon  
zoning, and not with any specificity on the preservation issues that the Mayor’s Agent 
had to address at this time. It notes that the design complies with “matter of right” 
provisions of the regulations and objects to suggestions in HPO’s staff report that zoning 
variances be sought to realign or redistribute mass along the site. It also noted ANC’s 
support of the Letter Agreement (the private agreement) entered into between the 
Applicant and DCPL.    
 

However, ANC 1-C expressed no opinion regarding the specific historic 
preservation issues before the Mayor’s Agent concerning demolition and new 
construction. Therefore, the Mayor’s Agent sees no need to consider ANC’s objection in 
its first resolution that it is inappropriate for HPO to consider design alternatives that 
require zoning relief that are beyond those allowed as matter of right, noting that that 
issue is not before me, nor within my jurisdiction to entertain. 
 

The second resolution, dated May 3, 2006, a draft of which was seen by the 
Mayor’s Agent at the May 2nd, hearing, reiterated its earlier opposition to HPO’s 
suggestions to shift massing of construction on site, and set out ANC’s general 
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conclusion that the design proposed was “historically and architecturally sensitive and 
appropriate.”   
 

This resolution, also supportive of Applicant’s position, does not address with any 
particularity the standards or criteria the Mayor’s Agent must consider: 1) Whether the 
demolition is “consistent with the purposes of the Act”; 2) Whether this is a project of 
“special merit”; 3) Whether Applicant will suffer “economic hardship” upon denial of 
these permits; or 4) Whether the tower is “compatible” with the original landmark. While 
considering both resolutions in reaching the below enumerated conclusions, and having 
addressed the Mayor’s Agent’s position regarding his inability to comment upon whether 
HPO can consider recommending zoning alternatives in making its own 
recommendations, the Mayor’s Agent is not persuaded by ANC’s resolutions’ 
conclusions, or recommendations. 

 

CONCLUSIONS OF LAW 

 Based on the above, the Mayor’s Agent concludes that:  
 

1. Applicant has not shown that the proposed demolition sought here is consistent 
with the purposes of the Act, nor that it is a project of special merit, nor that 
failure to issue the permits will cause Applicant unreasonable economic hardship 
as defined under the Act.  

 
2. To the extent it is necessary or appropriate to consider whether the tower is new 

construction that is not incompatible with the landmark, the Mayor’s Agent 
concludes that the new tower would be incompatible with the existing landmark.  

 
3. The government’s belatedly filed Proposed Findings of Fact and Conclusions of 

Law, is a necessary document, and represents the official position of the D.C. 
Government in this proceeding, and should be formally accepted as a part of the 
record. Applicant’s Motion to Strike this document must be denied. 

 
4. Applicant’s Motion to Dismiss, based upon a claim of no jurisdiction, must be 

denied.  
 

5. The pendency of permit applications does not alter or preclude the application or 
intent of the Act, and the Property became subject to the Act and its implementing 
regulations on January 6, 2006, the date that the landmark application was 
submitted.  

 
6. HPRB had jurisdiction under the Act to review Applicant's project once the 

landmark application was filed, notwithstanding that prior permit applications had 
been filed and that permits had mistakenly been issued. 

 
7. Neither HPRB nor the Mayor's Agent was prevented from reviewing the project, 

either by reason of the equitable doctrines of estoppel or laches. 
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8. All of the permits issued by DCRA, whether before or after the landmark 

designation application was filed, are now void, and without any force, effect, or 
benefit to Applicant, and DCRA must take action, forthwith, to withdraw all 
permits and to cancel any pending permit applications for this Property. 

 

ORDER 

 

The foregoing having been considered, it is this 29
th

 day of August, 2006, 

 
ORDERED, that Applicant’s Motion to Strike the government’s final pleading is 

DENIED; and, it is 

 

FURTHER ORDERED, that Applicant’s Motion to Dismiss, based upon a claim 
of no jurisdiction, is DENIED; and, it is 
 

FURTHER ORDERED, that Applicant’s claim of entitlement to relief based upon 
the equitable doctrines of estoppel or laches, is DISMISSED; and, it is   
 

FURTHER ORDERED, that Applicant has not sustained its burden of proving 
that the proposed demolition of the Italian Embassy is "consistent with the purposes of 
the Act", qualifies to be considered as “Special Merit”, or proven that there is an 
“economic hardship” amounting to a taking under these circumstances; and, it is 
 

FURTHER ORDERED, that the proposed new tower and new construction is not 
compatible with the existing landmark; and, it is 

 
FURTHER ORDERED, that Applicant’s application for demolition, alternation, 

renovation, and new construction is DENIED, and that the application is hereby 
DISMISSED; and, it is 

 
 FURTHER ORDERED, that pursuant to 10A DCMR § 410.5, this Decision and 
Order shall not become final until fifteen (15) days after issuance, as evidenced by the 
following Certificate of Service pursuant to 10A DCMR § 410.3. 
      
 

      ________________________________ 

      ROHULAMIN QUANDER 

      Senior Administrative Judge, 

      And Mayor's Agent For  

      Historic Preservation For  

      The District Of Columbia     
 

 

 

 



 

 

35 

  

Certificate of Service 

 
I hereby certify that a copy of the foregoing was transmitted electronically and 

mailed, first class postage prepaid, on August 29, 2006 to:  
 
Whayne Quinn, Esq.     Also by First Class U.S. Mail 
Carolyn Brown, Esq. 
Counsel for Applicant 
Holland & Knight 
2099 Pennsylvania Ave, NW 
Suite 100 
Washington, D.C. 20006 
via e mail: whayne.quin@hklaw.com 
via e mail: carolyn.brown@hklaw.com 
 
M. Jesse Carlson, Esq.    Also by First Class U.S. Mail 
Williams & Connolly 
Counsel For DCPL 
725 12th Street, NW 
Washington, DC 20005 
via e mail: mcarlson@wc.com 
 
Richard W. Boone, Esq.    Also by first class U.S. Mail 
Jones Day 
Counsel For DCPL 
51 Louisiana Ave, NW 
Washington, D.C. 20001 
via e mail: rwboone@jonesday.com 
 
Alan Roth, Chairperson 
Advisory Neighborhood Commission 1-C 
via e mail: ANC1C01@aol.com 
       
Don A. Hawkins, Chair 
Committee of 100 on the Federal City 
via e mail: donhawkins@comcast.net 
 
David J. Maloney, Deputy Program Manager   
Historic Preservation Office, Office of Planning   
via e mail: david.maloney@dc.gov D.C. 
 
Tersh Boasberg, Esq., Chair  
The Historic Preservation Review Board  
via email: Tershboasberg@aol.com 
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Bruce Brennan, Esquire 
Office of the Attorney General 
via e mail: bruce.brennan@dc.gov 
 
Janette Anderson 
Associate Director of Technical Services 
Georgetown University Law Center Library 
via e mail: anderjan@law.georgetown.edu 
 
       _______________________ 
       Certifying Officer 


