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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
OFFICE OF PLANNING, HISTORIC PRESERVATION OFFICE 

1100 4th Street SW, Suite E650, Washington, D.C. 20024 
 

HPA # 13-373 
 

IN THE MATTER OF: 
 3101 M Street NW 
  Washington, D.C.  
  Square 1208, Lot 13 
 

DECISION AND ORDER 
 

This is an application for a permit to replace windows on a prominent nineteenth-century 
commercial building, which is a contributing building in the Georgetown Historic District.  The 
U.S. Commission of Fine Arts recommended against granting the permit, on the grounds that the 
windows were inconsistent with the character of the historic building. The owner then moved 
through counsel for a hearing before the Mayor’s Agent. That hearing was held on October 21, 
2013. The permit must be DENIED.1  
 
The building in question is a three-story corner building with windows fronting on both M and 
31st Streets NW. The owner wishes to replace all the windows on the second and third floors, 
twenty-one in all, because they are damaged beyond repair from lack of maintenance. The 
current windows are wooden, double-hung, nine-over-nine and six-over-six windows, with flat 
tops crowned by wooden fillers reaching up to the brick, segmental arches of the window 
openings. All accept that these are not the original windows but were installed in the 1950s.  
 
The owners decided to replace the windows after a few panes fell out during other repair work 
on the building. To save time, they ordered new windows before applying for a permit. They 
purchased windows that were substantially similar to the current windows, in the belief that this 
design was historically appropriate and that they would satisfy the requirements for the historic 
district if they substituted like for like. When they applied for a permit to the Old Georgetown 
Board of the Commission of Fine Arts, however, staff architect Jose Martinez discovered 1959 
photographs of the building with all two-over-two windows and arched top sashes on the 
windows on the M Street facade. He wrote the applicants in October 2012, stating that the 
windows they had proposed to install were not historically appropriate, and that they should 
install instead wood two-over-two windows, some with arched top sashes. On July 19, 2013, 
after a hearing before the Old Georgetown Board, the Commission of Fine Arts recommended 
against issuance of the permit on the ground that the windows are not compatible with historic 
character of the building.  It recommended “2/2 all wood windows, with arched tops and 1/1 
paired windows on M Street façade, as per [the 1959] photograph.”   
 
The owner requested a hearing before the Mayor’s Agent to argue that the permit should be 
granted as consistent with the purposes of the D.C. Historic Landmark and Historic District 

                                                 
1 This opinion will constitute the findings and fact and conclusions of law required for decision in a contested case 
under the D.C. Administrative Procedure Act, D.C. Code § 2-509(e). 
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Protection Act.2 The evidence presented at the hearing showed that the owner acted in the good 
faith belief that the new windows would satisfy the requirement of the Act. Witnesses reported 
informal consultation with unnamed staff members at the Historic Preservation Office (HPO) or 
the Department of Consumer and Regulatory Affairs, but the windows were ordered before 
getting formal approval or even advice from the Commission of Fine Arts or its staff architect or 
from the HPO staff reviewer for Georgetown.  
 
A permit to replace windows on a protected historic building can be granted as an “alteration” if 
issuance would be consistent with the purposes of the Act.  D.C. Code §§ 6-1105(f), -1102(10).  
Under applicable regulations, for the principal elevation of a small building in a historic district, 
“replacement windows shall be approved if they reasonably match the historic windows in all 
respects—configuration, method of operation, profile, dimensions, material, and finish.” 10C  
D.C.M.R. § 2308.2. A historic window is one that “appears to date from the construction of the 
historic building, as determined with a reasonable degree of certainty by professional evaluation 
….” Id., § 2301.2(a).  Moreover, the determination of whether an alteration is compatible with a 
historic property should be made in light of design guidelines adopted by the D.C. Historic 
Preservation Review Board (HPRB). Id., § 2001, The HPRB adopted Window Repair and 
Replacement Guidelines in 2011. These guidelines contain several provisions pertaining to 
replacement windows on the primary elevations of historic buildings. Guideline 2.1 states: 
“Replacement windows on primary elevations should closely match the historic appearance.”  
Guideline 2.2 states: “If existing windows are not historic windows, replacements should be 
consistent with historic design.”  Guideline 2.3 states “Replacement windows on primary 
elevations should fit and fill historic window openings to match the historic appearance.” A 
photograph illustrating these guidelines shows an arched window opening with a flat top window 
and filler above it and states that “it does not properly fit the original opening.”  
 
The proposed replacement windows clearly are not consistent with the historic character of the 
building, because they do reasonably match the historic windows, as established by Mr. 
Martinez’s photograph. Thus, granting the permit would not be consistent with the purposes of 
the Act.3 The applicant does not seriously argue otherwise. The applicant’s counsel and 
witnesses argued essentially that the windows they purchased are substantially similar to the 
current windows and that they honestly believed that replicating the existing windows would 
satisfy the Act, because their research suggested that the prior windows were the same. But Mr. 
Martinez’s research disproved their belief that the historic windows resemble the current 
windows. One must be sympathetic to the owner’s plight, as he has spent $60,000 for the 
replacement windows. But the loss is attributable to the failure to seek a permit before buying the 
windows. The preservation process relies on the informed judgment of professionals and boards. 
Obtaining a permit gives applicants assurance that their proposed alterations will be consistent 
with the requirements of the Act. If the Mayor’s Agent overruled the considered judgment of the 
Commission of Fine Arts, that the replacement windows are not appropriate, because the owner 

                                                 
2 The applicant at one time indicated that denying the permit would impose an unreasonable economic hardship, but 
abandoned that claim by the time of the hearing.   
3 The photograph shows that the windows on the 31st Street side of the building had flat tops with filler under the 
masonry arch. Because those windows were two-over-two, and the replacement windows are nine-over-nine, the 
replacements are not compatible. The CFA order recommends only arched tops on the windows on the M Street 
elevation.  
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bought the windows believing them to be adequate, it would create a damaging hole in the law 
encouraging other building owners to skirt the standards provided in the regulations and 
guidelines.  
 
Witnesses for the owner also argued that they had informally asked staff at the Historic 
Preservation Office of the Department of Consumer and Regulatory Affairs about replacing the 
windows and were told that they would be fine if they replaced like with like. The witnesses 
could not identify any specific staff member who had given such advice. Mr. Tim Dennee, the 
HPO staff member responsible for Georgetown, testified that under the regulations, such advice 
would be correct only for historic windows. Because the owner here was replacing windows 
known not to be original, he would be required to install windows resembling historic windows.  
He also testified that the age and style of the building suggest what configuration the original 
windows would have been, even without the photographic evidence.  Staff members generally 
tell applicants to obtain a permit before purchasing replacement parts, because the judgment 
about what is appropriate is entrusted to the Commission of Fine Arts and the HPO. The 
evidence does not establish regulatory estoppel, or any fault on the part of the Historic 
Preservation Office justifying relief from the requirements of the law.       
 
ACCORDINGLY, the permit is DENIED.  
 
 
Date: February 18, 2014  
 

 
  
J. Peter Byrne  
Mayor’s Agent Hearing Officer 
 
 
 
Confirmed:   

 
Harriet Tregoning  
Director, Office of Planning 
 
Date: February 21, 2014 
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CERTIFICATE OF SERVICE 
 
I HEREBY CERTIFY that a copy of the foregoing Decision and Order was served this 24th day 
of February 2014 by mailing a copy of the same via electronic mail or first-class, United States 
Postal Service mail, postage prepaid, to the following: 
 
Anne Burns 
c/o Geoffrey M. Bohn 
Bohn & Kouretas PLC 
P.O. Box 101685 
Arlington, Virginia  22210 
bohn_kouretas_plc@yahoo.com 
 
Advisory Neighborhood Commission 2E 
3265 S Street NW 
Washington, D.C.  20007 
2E@anc.dc.gov 
 
David J. Maloney 
District of Columbia State Historic Preservation Officer  
david.maloney@dc.gov 
 
Gretchen Pfaehler, Chair 
Historic Preservation Review Board 
Gretchen.Pfaehler@mbakercorp.com 
 
Thomas Luebke, Secretary 
U.S. Commission of Fine Arts 
401 F Street NW, Suite 312 
Washington, D.C.  20001 
georgetown@cfa.gov 
 
Matthew Zimmerman 
Electronic Resources and Services 
Georgetown University Law Center Library 
mlz4@law.georgetown.edu 
               
               
 

 
______________________________ 
Timothy J. Dennee 
Certifying Officer 
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