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GOVERNMENT OF THE DISTRICT OF COLUMBIA 

OFFICE OF PLANNING, HISTORIC PRESERVATION OFFICE 
1100 4th Street SW, Suite E650, Washington, D.C.  20024 

 
HPA No. 13-600 

IN THE MATTER OF:  
 

Lisa Foster and Alan Bersin 
2422 Tracy Place NW  
Square 2505, Lot 47 

 
DECISION AND ORDER 

 
The applicants seek an after the fact permit for replacement of part of the roof of their home, at 2422 
Tracy Place NW, in the Sheridan-Kalorama Historic District. They argue that the fiberglass shingles 
used are consistent with the purposes of the Historic Landmark and Historic District Protection Act, 
D.C. Code §6-1101, et seq.  They also argue that the permit should be granted, because they did not 
and could not reasonably have known that their property was subject to the requirements of the Act. 
For the reasons stated herein, the permit is DENIED.1 
 
Applicants are lawyers who moved to the District from California for Mr. Bersin to work for the 
federal government. They rented in the West End and Georgetown (another historic district) for 
several years and then in 2013 bought the subject property for more than $2 million. The rowhouse 
building was constructed in 1923 by the significant developer Harry Wardman. The applicants knew 
at closing that the building was subject to a historic easement held by the private Capitol Historic 
Trust and that external alterations required approval by the Trust. The applicants hired a licensed 
roofing contractor, who replaced most of the slate roof with fiberglass shingles without obtaining a 
permit from the D.C. Department of Consumer and Regulatory Affairs (“DCRA”). The Capitol 
Historic Trust approved the fiberglass shingles as a suitable replacement. On September 9, 2013, 
DCRA issued a Stop Work Order for the roof replacement on the ground that applicants needed a 
permit to replace a roof of that size. The applicants settled with DCRA, admitting violation of 
District law and paying $500.   
 
The applicants then sought an after-the-fact permit for roof replacement from DCRA. As is normal, 
they were directed to the Historic Preservation Desk for sign-off, since their building is in a historic 
district. After referral to the Historic Preservation Office (“HPO”), the HPO cleared an application to 
replace the rear roof slate shingles with the fiberglass shingles but would not support using the 
fiberglass on the more visible front and right side of the roof. The applicants then brought their 
application to use the fiberglass shingles over the entire roof before the Historic Preservation Review 
Board (“HPRB”), which held a hearing on October 24, 2013. The HPO Staff Report recommended 
against granting the permit on the ground that the more prominently visible fiberglass shingles were 
not consistent with the purposes of the Act. The Staff Report stated: “[T]he proposed fiberglass 
shingles do not meet with test of compatibility discussed in the Board’s guidelines, as they do not 
replicate the visual qualities of real slate in size, color, finish, or configuration.” The HPO thought 
the fiberglass shingles darker, thinner, and smoother than the slate. In a spirit of compromise, the 
                                                 
1 This opinion will constitute the findings and fact and conclusions of law required for decision in a contested case 
under the D.C. Administrative Procedure Act, D.C. Code § 2-509(e). 
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HPO, recommended that the HPRB accept a less expensive synthetic slate than real slate for the 
visible portions of the roof. D.C.’s Design Guidelines, “Roofs on Historic Buildings,” prefer slate to 
synthetic substitutes (p.15), but they permit the installation of synthetic substitutes when replacement 
of original materials “is not technically or economically feasible.” (p. 17.)  The HPRB debated the 
merits of real versus synthetic slate and unanimously adopted the Staff Report (HPRB Tr. 38).   
 
The applicants then pursued a hearing before the Mayor’s Agent to request a permit to retain the roof 
entirely composed of fiberglass shingles, which hearing was held on January 9, 2014.  The applicants 
argued that the fiberglass shingles were compatible with the character of the historic district because 
they looked more like real slate than do many other replacement shingles in the historic district. 
However, Steve Callcott from HPO testified that the comparison buildings in question never received 
historic permits and thus were installed either illegally or before the historic district was designated 
in 1989.   The Sheridan-Kalorama Historical Association appeared in opposition to granting the 
permit. Kindy French, President of the SKHA, testified about the significance of the house to the 
historic district and argued that comparisons with unpermitted work do not establish compatibility 
with the character of the historic district. SKHA also qualified Sally Berk as an expert in historic 
preservation; Ms. Berk testified that the fiberglass shingles are not consistent with the character of 
the historic district and incompatible with the design elements of the Wardman house.  Ms. Donna 
Hays presented a resolution from ANC 2D supporting the HPO recommendation.  
 
The Mayor’s Agent generally defers to the expertise of the HPRB on questions of style and material 
compatibility. In a recent case from the same historic district, neighbors challenged a 
recommendation by the HPRB to grant a permit, arguing that the new project was inconsistent with 
the character of the district. The Mayor’s Agent wrote:  
 

These are all questions of judgment and degree. Our Act depends primarily on the 
expertise and care of the HPRB and staff to make such judgments to safeguard the 
cultural inheritance of the people of the District of Columbia. … [T]he Mayor’s 
Agent does not accord the HPRB’s decisions any formal deference, such as a court 
affords the decisions of the Mayor in historic preservation cases or the decisions of 
responsible administrative agency in other cases. Nor does the Mayor’s Agent afford 
HPRB decisions “great weight,” as it must afford the recommendations of an 
Advisory Neighborhood Commission. Nonetheless, the members of the HPRB are 
chosen for their expertise and interest in historic preservation and are confirmed by 
the District of Columbia Council. The Mayor’s Agent by contrast is a neutral figure 
with no necessary expertise in historic preservation who applies the law to protect the 
individual and public rights the Act recognizes. 2225 California Street NW, (Feb. 13, 
2013), H.P.A. No. 11-472, at http://www.law.georgetown.edu/library/collections/ 
histpres/get-document.cfm?id_no=229&display=text.  

 
Here the HPO and HPRB interpreted the Guidelines generously in favor of the applicant by requiring 
slate only on part of the roof and permitting the use of synthetic slate. Their recommendation against 
the applicant’s fiberglass shingles for the visible portion of the roof was plainly authorized by the Act 
and reasonably in accord with the Guidelines. The ANC supported this approach, and its view is 
entitled to “great weight.”  That some houses in the historic district have used incompatible shingles 
without permits cannot justify granting a permit to use inferior shingles here; such reasoning would 
only encourage the degradation of preservation standards in a district. There is no ground for the 
Mayor’s Agent to reject the careful and considerate judgments of the HPO and HPRB.   
 

http://www.law.georgetown.edu/library/collections/
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The applicants’ main complaint is that they already have installed the fiberglass shingles, so 
replacing them with slate adds an additional expense, estimated at between $5,800 and $6,300.  But 
the root of this problem is that the applicants installed the new roof without seeking a permit 
beforehand, because the requirement to use slate roofing would have been made clear before the 
work was performed. The Mayor’s Agent has repeatedly held that the failure to seek a permit cannot 
justify a post hoc argument for the use of inappropriate design or materials. 3101 M St., NW, HPA # 
13-373, Feb. 18, 2014, at http://www.law.georgetown.edu/library/collections/histpres/get-document. 
cfm?id_no=232&display=text; 3414 29th St. NW (Bassman Residence), HPA#11-400, at 
http://www.law.georgetown.edu/library/collections/histpres/get-document.cfm?id_no=224&display 
=text, aff’d,  Bassman v. DC Mayor’s Agent for Historic Preservation, No. 12–AA-921 (D.C., March 
13, 2014)(per curiam), at http://www.law.georgetown.edu/library/collections/histpres/get-document. 
cfm?id_no=233&display= text.  
 
The applicants claim that they had no actual knowledge that a permit was required or that their house 
was governed by the Historic Landmark and Historic District Protection Act, so that requiring them 
to abide by it would violate the Due Process Clause of the U.S Constitution. This argument has no 
merit.2 The applicants themselves admit the truth of maxim that ignorance of the law is no excuse. 
M.A. Tr. 23-24.  Acceptance of such a defense would completely undermine compliance with the 
Act, because it would encourage every owner to ignore the requirements and plead ignorance as an 
excuse. See, e.g., In the Matter of Barbara J. Bedford, H.P.A. No. 00-564 (2003), at http://www.law. 
georgetown.edu/library/collections/histpres/get-document.cfm?id_no=135&display=text.  
 
But the applicants seem to argue that historic preservation laws are somehow different because not 
every jurisdiction has laws as strict as the District’s, and not every house in the District is designated 
and thus protected by the Act.  There are several reasons why this argument must fail. First, the 
District’s historic preservation legislation and lists of designated properties are clearly promulgated, 
so that any citizen can determine what preservation requirements apply to any property.  Citizens are 
not constitutionally entitled to demand from government individualized notice of the statutory and 
regulatory requirements, such as zoning, that may apply to their real estate.3 Here, the applicants, 
both lawyers, purchased a ninety-year-old house for more than $2 million in a historic neighborhood 
in the Nation’s Capital, which has one of the most prominent historic preservation ordinances in the 
United States. They cannot reasonably argue that that they are constitutionally exempt from the laws 
that apply to renovations of that property.4  
 
Second, the applicants received ample circumstantial personal notice, so as least to put them to the 
duty of inquiring further about preservation restrictions. The applicants knew at the time of purchase 
that the house was subject to a historic easement held by the Capital Historic Trust and sought 
approval from the Trust to install the fiberglass shingles. The letter of approval from the Trust 
specifically stated: “[T]he Trust expressly has no authority from, and makes no representation about, 
approval of the ‘Historic Preservation Board of the District of Columbia.’” Applicant’s Pre-hearing 
                                                 
2 Arguably, applicants lack even the basic predicate for a complaint under the Due Process Clause: they have not 
been deprived of any property but merely need to comply with the applicable standards for obtaining a permit. See J. 
Peter Byrne, Due Process Land Use Claims After Lingle,  34 Ecology L. Q. 471, 476 (2007).  
3 Applicants cite only Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950), but that famous case 
deals with the notice required to assert jurisdiction over a defendant in litigation. No such personal notice 
requirement applies to legislation.  
4 District of Columbia law requires that, before closing, sellers of real estate disclose to buyers if a property is 
designated historic. 17 D.C.M.R. § 2708. Ms. Foster admitted at the Mayor’s Agent hearing that she had no idea 
whether she received that notice. 

http://www.law.georgetown.edu/library/collections/histpres/get-document
http://www.law.georgetown.edu/library/collections/histpres/get-document.cfm?id_no=224&display
http://www.law.georgetown.edu/library/collections/histpres/get-document
http://www.law/
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Submission, at 22. It simply was unreasonable for the applicants not to inquire further about whether 
their historic house was subject to the historic preservation ordinance. In reality, virtually every 
building in the District of Columbia subject to a historic easement is also regulated under the Act, 
because property owners cannot obtain an income tax deduction for contributing an easement to a 
preservation organization unless the property has been designated historic by a public authority. See  
26 U.S.C. §170(h)(4)(B)&(C).  

 
Finally, the applicants have conceded in a settlement with DCRA that they were required to, but 
failed to, obtain a building permit from DCRA before installing the new roof. Settlement Agreement, 
para. 6, September 12, 2013 (Attachment to Applicant’s Pre-Hearing Submission). Had they sought 
such a permit for the roof in a timely manner, they would have learned that the house was in a 
historic district, and that the replacement required clearance by the HPO or HPRB. Accordingly, any 
actual ignorance of the historic district requirements stems directly from their admitted failure to 
follow general construction permitting law.  
 
Accordingly, the permit request is DENIED.  
 
Date: August 29, 2014                                   Confirmed: 
 

                                          
J. Peter Byrne      Ellen M. McCarthy 
Mayor’s Agent Hearing Officer   Acting Director, D.C. Office of Planning 
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CERTIFICATE OF SERVICE 
 
I HEREBY CERTIFY that a copy of the foregoing Order was served this second day of 
September, 2014 by mailing a copy of the same via electronic mail or first-class, United States 
Postal Service mail, postage prepaid, to the following: 
 
Lisa Foster and Alan Bersin, Applicants 
2422 Tracy Place NW, Washington, D.C. 20008 
lafoster29@gmail.com 
 
Sheridan-Kalorama Historical Association, Inc. 
c/o Kindy French 
kindyf@verizon.net 
 
Advisory Neighborhood Commission 2D 
2D@anc.dc.gov; 2D01@anc.dc.gov; 2D02@anc.dc.gov 
 
David J. Maloney 
District of Columbia State Historic Preservation Officer  
david.maloney@dc.gov 
 
Gretchen Pfaehler, Chair 
Historic Preservation Review Board 
Gretchen.Pfaehler@mbakercorp.com 
 
Matthew L. Zimmerman 
Electronic Resources and Services 
Georgetown University Law Center Library 
mlz4@law.georgetown.edu 
 
 

        
       ______________________________ 
        Certifying Officer 
 


