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Director 
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Bethesda, MD 20892 

Dear Dr. Wyngaarden: 

The Assistant Secretary for Health, Dr. Robert Windom, 
posed a series of questions concerning the use of fetal tissue 
in medical research. You convened a panel to assist you in 
answering these .questions. I am pleased to forward to you the 
answers to the questions as formulated by the panel; the 
considerations underlying the answers; and a number of 
dissenting and concurring opinions regarding the work of the 
panel. 

Many members of the panel hold deep reservations about 
abortion. Yet, the United.States Supreme Court has declared 
that a woman has a constitutional right in the first and second 
trimester of pregnancy to proceed with an abortion. Whatever 
doubt any of the panel members may have regarding the Supreme 
Court opinion, it still constitutes the law of the land. Thus, 
until the Supreme Court decision is reversed, all citizens are 
bound by it. Nonetheless, any activity which would serve as 
an inducement to women to have abortions must be dealt with 
extremely carefully and circumscribed to the extent possible. 

Counterbalancing these concerns is the evidence brought 
to the panel's attention that a series of maladies might be 
substantially ameliorated by the prudent use of fetal tissue. 
Although complete proof that fetal tissue will be clinically 
useful has not been obtained, current evidence indicates that 
the use of such tissue might be beneficial in treating , 
Parkinson's disease, childhood diabetes, Huntington's disease, 
and perhaps Alzheimer's disease. 



The panel has carefully weighed concerns over abortion 
against concerns for medical research that could improve the 
lot of thousands of Americans. Certain precautions are 
paramount if such research is to be permitted. Prevention of 
any cbmmercialization in obtaining the fetal tissue would seem 
an absolute requirement. Also, the need to separate completely 
the abortion procedure and the use of fetal tissue seems 
essential. Furthermore, Federal funding should be limited to 
situations that employ the most careful scientific approaches 
and the highest professional standards. As an additional 
condition for approval of this research, it is recommended that 
the NIH conduct periodic reviews to ensure that the concerns 
expressed in this report, as well as other concerns that arise 
as research progresses, are carefully safeguarded. 

Without Federal funding, other efforts to continue 
research with human fetal tissue would undoubtedly proceed 
without Federal supervision. Thus, if the NIH proceeds 
cautiously, and with carefully articulated safeguards, and a 
program of periodic review, there would be much greater 
assurance that the research will be undertaken with adherence 
to carefully crafted guidelines. Such an arrangement would 
protect pregnant women and fetuses in a far more thoughtful and 
intelligent manner than if the NIH did not participate. Based 
on available evidence, various safeguards can be instituted. 

It pas been a high honor to serve the National Institutes 
of Health and the Department of Health and Human Services, and 
I am confident that the members of the panel stand ready to 
continue to assist in any way that is deemed appropriate. 

Respectfully yours, 
- ,. . --· 

( __ L --L~-- (" . ~ -~ ~-- ~ 
Arlin M. Adams 

Chairman, Human Fetal Tissue 
Transplantation Research Panel 
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BY THE ASSISTANT SECRETARY FOR HEALTH 



FUTURE REVIEW OF PANEL RECOMMENDATIONS 

These recommendations should be reviewed 
at appropriate intervals 

by the Secretary of Health and Human Services. 



QUESTION 1. Is an induced abortion of moral relevance to the decision to use 
human fetal tissue for resear~h? Would the answer to this question provide any 
insight on whether and how this research should proceed? 

RESPONSE TO QUESTION 1 

It is of moral relevance that human fetal tissue for research has been 
obtained from induced abortions. However, in light of the fact that abortion is 
legal and that the research in question is intended to achieve significant 
medical goals, the panel concludes that the use of such tissue is acceptable 
public policy. 

This position must not obscure the profound moral dimensions of the issue 
of abortion, nor the principled positions that divide scholars, scientists, and 
the public at large. It is not the charge of this panel to attempt to settle 
the issue of abortion or to weigh the worthiness of competing principled 
perspectives on abortion itself. The panel notes that induced abortion creates 
a set of morally relevant considerations, but notes further that the possibility 
of relieving suffering and saving life cannot be a matter of moral indifference 
to those who shape and guide public policy. 

Recognizing the moral convictions deeply held in our society, the panel 
concludes that appropriate guidelines are required even as the research 
proceeds. Accordingly, the following points are noted: 

1. The decision to terminate a pregnancy and the procedures of abortion 
should be kept independent from the retrieval and use of fetal tissue. 

2. Payments and other forms of remuneration and compensation associated 
with the procurement of fetal tissue should be prohibited, except payment for 
reasonable expenses occasioned by the actual retrieval, storage, preparation, 
and transportation of the tissues. 

3. Potential recipients of such tissues, as well as research and health 
care participants, should be properly informed as to the source of the tissues 
in question. 

4. Procedures must be adopted that accord human fetal tissue the same 
respect accorded other cadaveric human tissues entitled to respect. 

[Panel Vote: 18 Yes, 3 No, 0 Abstain] 

CONSIDERATIONS FOR QUESTION 1 

In reaching its answer to the first question, the panel weighed the 
proposition that the morality of abortion could be separated in principle from 
the morality of the uses to which fetal tissue from induced abortions might be 
put. It was noted that fetal tissue would be obtained as a result of lawful, 
constitutionally protected decisions and actions to terminate unwanted 
pregnancy, and that use of cadaveric fetal tissue from induced abortions for 
research or therapy was generally legal. But it was also noted that the 
lawfulness of decisions and actions can be distinguished from their morality. 
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On the morality of research use of fetal tissue from induced abortion, 
three positions were discussed during the panel's deliberations. 

1. Abortion is morally acceptable, and thus the research and therapeutic 
use of fetal tissue derived from induced abortion is also morally acceptable. 

2. Abortion is immoral and so is the use of fetal tissue obtained thereby. 
No amount of good achieved in research or therapy could erase institutional 
complicity in the immorality of abortion itself or in encouragement of future 
abortions. No efforts at separating the procurement and use of fetal tissue 
from the abortion decision and procedure could make the use of fetal tissue from 
induced abortion morally acceptable. 

3. Abortion is immoral or undesirable, but as abortion is a legal 
procedure in our society and with appropriate safeguards can be separated from 
the subsequent research use of tissue derived therefrom, the use of fetal tissue 
in research and therapy is not seen as complicitous with the immorality of 
abortion. 

A decisive majority of the panel found that it was acceptable public policy 
to support transplant research with fetal tissue either because the source of 
the tissue posed no moral problem or because the immorality of its source could 
be ethically isolated from the morality of its use in research. Considerations 
supporting this decision were the fact that these abortions would occur 
regardless of their use in research, that neither the researcher nor the 
recipient would have any role in inducing or performing the abortion, and that a 
woman's abortion decision would be insulated from inducements to abort to 
provide tissue for transplant research and therapy. Accordingly, the panel 
found it essential that abortion decisions and procedures be kept separate from 
considerations of fetal tissue procurement and use in research and therapy. In 
keeping with that separation, it is essential that there be no offer of 
financial incentives or personal gain to encourage abortion or donation of fetal 
tissue. 

Because some persons opposed to abortion would not accept the use of fetal 
tissue from induced abortions regardless of these insulating measures, the 
interests of those persons in neither participating in the research nor in 
receiving fetal tissue transplants should be protected by informing them of the 
source of such tissue. 

The majority's approval of the research use of tissue from elective 
abortions is not to be construed as a majority vote for the moral acceptability 
of elective abortion. 
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QUESTION 2. Does the use of the fetal tissue in research encourage women to 
have an abortion that they might otherwise not undertake? If so, are there ways 
to minimize such encouragement? 

RESPONSE TO QUESTION 2 

Research using fetal tissue has been conducted and publicized for over 30 
years. There is no evidence that this use of fetal tissue for research has had 
a material effect on the reasons for seeking an abortion in the past. Some 
panel members were concerned that a more publicized and promising research 
program might have such an effect in the future. To minimize any encouragement 
for abortion as might arise from the use of fetal tissue in research, we 
recommend that the measures outlined above under Question 1 be implemented, as 
well as the following: 

• The decision and consent to abort must precede discussion of the 
possible use of the fetal tissue and any request for such consent as 
might be required for that use. 

• The pregnant woman should be prohibited from designating the 
transplant-recipient of the fetal tissue. 

The foregoing recommendations are not to be construed as denying or in any 
way impeding· a pregnant woman's access to information regarding the use of fetal 
tissue in research should she request this information. 

[Panel Vote: 19 Yes, 1 No, 1 Abstain] 

CONSIDERATIONS FOR QUESTION 2 

The panel noted that the reasons for terminating a pregnancy are complex, 
varied, and deeply personal. The panel regarded it highly unlikely that a woman 
would be encouraged to make this decision because of the knowledge that the 
fetal remains might be used in research. 

The panel concluded further that it was sound public policy to separate as 
much as possible the deliberations and decisions about the abortion from any 
discussion of the disposition of the fetal remains. 
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QUESTION 3. As a legal matter, does the very process of obtaining informed 
consent from the pregnant woman constitute a prohibited •inducement• to 
terminate the pregnancy for the purposes of the research--thus precluding 
research of this sort, under IHIS regulations? 

RESPONSE TO QUESTION 3 

The panel agrees that a pregnant woman should not be induced to terminate 
pregnancy in order to furnish fetal tissue for transplantation or medical 
research. 

The process for obtaining informed consent from a pregnant woman for fetal 
tissue research does not by itself constitute a prohibited inducement to 
terminate the pregnancy for the purposes of research. However, knowledge of the 
possibility for using fetal tissue in research and transplantation might 
constitute motivation, reason, or incentive for a pregnant woman to have an 
abortion. This would not constitute a prohibited "inducement," since it is not 
a promise of financial reward or personal gain, nor is it coercive. 

However, because the panel believes strongly that we should keep 
transplantation and research on fetal tissue from encouraging abortion, the 
panel recommends that informed consent for an abortion should precede informed 
consent or even the provision of preliminary information for tissue donation. 

Moreover, anonymity between donor and recipient shall be maintained, so 
that the donor does not know who will receive the tissue, and the identity of 
the donor is concealed from the recipient and transplant team. 

Further, the timing and method of abortion should not be influenced by the 
potential uses of fetal tissue for transplantation or medical research. 

In the long term, the problem alluded to by this question may be able to be 
addressed by deferring the discussion of possible tissue donation until after 
the abortion procedure has been performed. The feasibility of this approach to 
fetal tissue procurement should be reviewed on a regular basis by the 
Department. 

[Panel Vote: 20 Yes, 0 No, 1 Abstain] 

CONSIDERATIONS FOR QUESTION 3 

As a preliminary matter, we assume that the informed consent mentioned in 
the question refers to the consent sought for the purpose of using the fetal 
tissue in research--as distinguished from the informed consent for the abortion 
itself. As we have emphasized in several places, in the consent process for 
termination of pregnancy, we believe there should be no mention at all of the 
possibility of fetal tissue use in transplantation and research. The one 
exception might be if the pregnant woman were to ask a direct question. And 
even then only general information should be given; there should be no promise 
that her fetal tissue either could or would be so used. Panel members 
individually take this stand either because they do not want to do anything that 
might encourage abortion or as a concession to those who do not want to risk 
encouraging abortion. 
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The heart of the question pivots on the meaning of "prohibited 
'inducement.'" It is not clear which inducements are in fact prohibited by 
Department of Health and Human Servi~es (HHS) regulations nor is it clear 
exactly what an inducement is. Therefore, some clarifications are in order to 
determine what would be a reasonable and defensible position in the matter. 

An inducement could be a coercion, an incentive, or a reason. (1) Coercion 
is in any case unacceptable and would surely be prohibited. In order for 
consent to be valid it must at least be free, voluntary, and informed. (2) We 
would also find incentives to be unacceptable inasmuch as our panel recommends 
at every turn that we should (for reasons articulated elsewhere) keep fetal 
tissue transplantation and research from encouraging abortion. Also, incentives 
to terminate a pregnancy would probably be prohibited under HHS regulations, 
though it might turn on how strong, i.e., how irresistible, the incentive was. 
(3) However, with respect to reasons, it would be unrealistic not to consider 
the possibility that transplantation and research with fetal tissue may enter 
the balance of considerations of a pregnant woman in deciding whether to have an 
abortion. It would be unrealistic because transplantation and research with 
fetal tissue will become general knowledge; it will not be possible to keep the 
populace from knowing about it. 

By no reasonable interpretation can sheer information constitute a 
"prohibited 'inducement.'" The point of labeling some inducements as prohibited 
is to avoid manipulation of persons by coercion (a threat of harm) or by 
incentives (the promise of personal gain) unrelated to the risks, harms, and 
benefits of the act itself. Thus, that fetal tissue could benefit others might 
be one of many reasons to be weighed in deciding whether to terminate a 
pregnancy. We clearly would be unable to keep such knowledge from functioning 
as a reason, and in any case it does not and should not be construed to 
constitute a "prohibited 'inducement.'" 
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QUESTION 4. ls maternal consent a sufficient condition for the use of the 
tissue, or should additional consent be obtained? If so, what should be the 
substance and who should be the source(s) of the consent, and what procedures 
should be implemented to obtain it? 

RESPONSE TO QUESTION 4 

Fetal tissue from induced abortions should not be used in medical research 
without the prior consent of the pregnant woman. Her decision to donate fetal 
remains is sufficient for the use of tissue, unless the father objects (except 
in cases of incest or rape). 

The consent should be obtained in compliance with State law and with the 
Unifo:tm Anatomical Gift Act. 

Customary review procedures should apply to research involving 
transplantation of tissue from induced abortions. 

[Panel Vote: 17 Yes, 3 No, l Abstain] 

CONSIDERATIONS FOR QUESTION 4 

There are several possible ways to transfer or acquire any human tissue: 
donation (express or presumed), abandonment, sales, and expropriation. Although 
each method of transfer has been used for some human biological materials in 
some contexts in the United States, our society has largely adopted express 
donation--by the decedent while alive or by the next of kin after his or her 
death--as the method of transfer of cadaver organs and tissues. In cases where 
the decedent while alive could not or did not express his or her wishes about 
donation, the Uniform Anatomical Gift Act (UAGA) allows express donation by the 
next of kin. Presumed donation (or presumed consent) is used in 12 States for 
the removal of corneas; the donation of corneas by the decedent and next of kin 
is presumed to have been made if there is no express objection. The panel 
believes that express donation by the pregnant woman after the abortion decision 
is the most appropriate mode of transfer of fetal tissues because it is the most 
congruent with our society's traditions, laws, policies, and practices, 
including the Uniform Anatomical Gift Act and current Federal research 
regulations. 

When a woman chooses a legal abortion for her own reasons, that act does 
not legally disqualify her--and should not disqualify her--as the primary 
decisionmaker about the disposition of fetal remains, including the donation of 
fetal tissue for research. Objections to this conclusion are grounded in the 
assumption that the decision to abort severs kinship in any but the biological 
sense. Nonetheless, the panel concludes that disputes about the morality of her 
decision to have an abortion should not deprive the woman of the legal authority 
to dispose of fetal remains. She still has a special connection with the fetus, 
and she has a legitimate interest in its disposition and use. Furthermore, the 
dead fetus has no interests that the pregnant woman's donation would violate. 
In the final analysis, any mode of transfer of fetal tissue other than maternal 
donation appears to raise more serious ethical problems. For all these reasons, 
the pregnant woman's consent, or decision to donate, should be sufficient 
(within the limits identified below). The panel heard no compelling reasons why 
federally funded transplantation research should depart from ordinary and legal 
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practice in the disposition and use of cadaver tissues, including fetal cadaver 
tissues. 

However, questions have been raised about whether additional consent is 
needed from other parties, such as the father or a hospital ethics committee or 
an institutional review board. We believe that the structure provided by the 
UAGA (revised 1987) is generally adequate but that a modification in policy is 
needed for the donation of fetal tissue. Where the decedent did not express his 
or her wishes, the UAGA authorizes "either parent of the decedent" to make a 
donation, unless there is a known objection to such a donation from the other 
parent (or from the decedent's spouse or adult children). As applied to the 
donation of fetal tissue, the UAGA provides that either parent may donate unless 
there is a known objection by the other parent. In the panel's view, the 
pregnant woman's consent should be ~ssary for donation--that is, the father 
should not be able to authorize the donation by himself, and the mother should 
always be asked before the fetal tissue is used. In addition, her consent or 
donation should be sufficient, except where the procurement team knows of the 
father's objection to· such donation. There is no legal or ethical obligation to 
seek the father's permission, but there is a legal and ethical obligation not to 
use the tissue if it is known that he objects (unless the pregnancy resulted 
from rape or incest). 

Review procedures have been developed for federally funded research 
involving human subjects. These review procedures would also apply to fetal 
tissue transplantation research, which must be reviewed and approved by 
Institutional Review Boards (IRBs) before it can proceed. Such research would 
fall under the purview of IRBs because human subjects would receive experimental 
transplants of fetal tissue in a research protocol. In addition, IRBs will need 
to consider the adequacy of the information disclosed to the pregnant woman who 
is considering whether to consent to tests (e.g., for antibody to the human 
immunodeficiency virus) to determine the acceptability of the fetal tissue for 
transplantation research. Nevertheless, the pregnant woman's consent to donate 
the tissue is legally sufficient and should be sufficient in federally funded 
transplantation research, as long as there is no known objection from the father 
(except in cases of rape or incest). 
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QUESTION 5. Should there be and could there be a prohibition on the donation of 
fetal tissue between family members, or friends and acquaintances? Would a 
prohibition on donation between family members jeopardize the likelihood of 
clinical success? 

RESPONSE TO QUESTION 5 

There should be no Federal funding of experimental transplants performed 
with fetal tissue from induced abortions provided by a family member, friend, or 
acquaintance. Absent such prohibition, the potential benefits to friends and 
family members might encourage abortion or encourage pregnancy for the purpose 
of abortion--encouragements that the panel strongly opposed. 

Concerns regarding maternal welfare as well as the moral status of the 
human fetus and, therefore, the morality of abortion itself, militate against 
Federal practices or policies that could have the effect of in any way 
encouraging abortions for the purpose of benefiting family members or 
acquaintances. 

There is no evidence now that a prohibition against the intrafamilial use 
of fetal tissue would affect the attainment of valid clinical objectives. Given 
the current state of scientific knowledge, the treatment of diabetes with 
intrafamilial transplants would be contraindicated. For other conditions that 
are considered to be candidates for fetal tissue transplantation, currently 
available scientific evidence allows no definitive conclusions to be drawn with 
respect to this question. 

[Panel Vote: 19 Yes, 0 No, 1 Abstain (Note: One panel member was out of the 
room when this vote was taken.)] 

CONSIDERATIONS FOR QUESTION 5 

There was no plea from the scientists for doing intrafamilial 
transplantation. In fact, the experts gave testimony that there ought to be a 
prohibition. If circumstances change, however, there may be reasons to modify 
the prohibition. 

The panel did not hear any compelling evidence that suggests that a 
relationship between the donor and the fetus would improve the likelihood of 
success. Repeatedly, testimony of the experts emphasized the lack of scientific 
justification for intrafamilial donation by reason of current state of knowledge 
of immunology and disease pathophysiology. In fact, some argued that 
relatedness may induce the potential for disease recurrence, e.g., diabetes 
mellitus. It was strongly urged that the Secretary for Health and Human 
Services review these recommendations at regular intervals. 
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QUESTION 6. If transplantation using fetal tissue from induced abortions 
becomes more common, what impact is likely to occur on activities and procedures 
employed by abortion clinics? In particular, is the optimal or safest way to 
perform an abortion likely to be in conflict with preservation of the fetal 
tissue? Is there any way to ensure that induced abortions are not intentionally 
delayed in order to have a second trimester fetus for research and 
transplantation? 

RESPONSE TO QUESTION 6 

If fetal tissue transplants become more common, the impa_ct on the 
activities and procedures of abortion clinics will depend upon the demand for 
tissue and the regulations and safeguards that restrict tissue procurement. To 
minimize this impact, it is essential that requests to donate tissue be 
separated from consent to the abortion, and that no fees be paid to the woman to 
donate, or to the clinic for its efforts in procuring fetal tissue (other than 
expenses incurred in retrieving fetal tissue). 

The most certain impact if fetal tissue transplants become more common is 
that abortion facilities will more frequently--perhaps even routinely--ask women 
to donate fetal remains for research and therapy after they have decided to 
abort the fetus. The abortion clinic will also coordinate retrieval and 
temporary storage of fetal remains with tissue procurement organizations, either 
retrieving the tissue themselves or permitting procurement agency personnel to 
do so. 

The greatest pressure for change in abortion clinic practices beyond 
requesting women to donate fetal tissue would occur if abortion clinics and 
women could profit financially from procuring fetal tissue. Current Federal law 
and the law of many States prohibit the buying and selling of fetal tissue, 
though they do permit payment of expenses incurred in procuring tissue for 
transplantation. Enforcement of these laws, including clear guidelines about 
what constitutes procurement expenses, is essential to prevent pressure to abort 
and to donate fetal tissue. 

One could contemplate a scenario in which demand outstripped the supply of 
fetal tissue from abortions to end unwanted pregnancies. More effective 
contraception, greater acceptance of pharmacologically induced abortions, and 
great success in treating major diseases (such as Parkinson's and diabetes) 
could make the demand greater than the supply. To accommodate this scarcity, 
mechanisms for distributing fetal tissue to the larger number of patients 
demanding it would have to be devised, such as now exist for distributing the 
scarce supply of hearts, livers, and kidneys to patients on waiting lists for 
transplants. 

However, this situation alone would not change the activities and practices 
of abortion clinics. Pressures to conceive and abort for transplantation 
purposes would arise outside of or apart from the activities of such clinics. 
Adherence to rules that specify when the request to donate tissue is made and 
that ban sales of fetal tissue would also limit the impact of such demand on 
abortion clinics. 
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The future medical possibilities cannot be foreseen with clarity. If, 
however, presently unexpected conflicts arise in the future, the choice of the 
abortion procedure should always be dictated by the health considerations of the 
woman. 

[Panel Vote: 19 Yes, 2 No, 0 Abstain] 

CONSIDERATIONS FOR QUESTION 6 

Predicting the impact on abortion clinics of a greater frequency of fetal 
tissue transplants is difficult and necessarily speculative at this time. The 
impact will depend upon many factors, including the extent of the demand for 
tissue, the number of abortions, the time at which viable fetal tissue may be 
obtained, the rules for obtaining consent, and rules against buying and selling 
fetal tissue. History, of course, will supply the most accurate answers, for no 
one can tell just how successful the research under consideration will be. 

Ideally, permission to use tissues from the aborted fetus would not even be 
sought until the abortion itself had been performed. The timing of and the 
procedure's associated with the abortion would be set and the abortion would be 
performed before the question of tissue donation was even raised. However, post 
mortem tissue quickly deteriorates, and, in most instances, (e.g., transplanta
tion of neural tissue) cryogenic storage is not a scientifically effective 
alternative. Thus, the pregnant woman must be consulted before the abortion is 
actually performed. In such instances, it is always possible for the woman 
herself to consider procedural options that might render the fetal tissue more 
useful for research or therapy; possible, but, according to experienced persons, 
entirely unlikely. 

It was the judgment of the panel that the concerns behind Question 6 are 
best addressed by strict adoption of a number of safeguards; safeguards that 
would eliminate or at least radically reduce profit motives and tendencies 
toward commercialization, and safeguards that would ensure the greatest possible 
separation between abortion procedures, facilities, and personnel on the one 
hand, and fetal-tissue research procedures, facilities and personnel on the 
other. 

Where the panel was divided was on the question of which "scenario" to 
adopt in framing recommendations; a so-called "worst-case" situation in which 
demand so outstrips supply as to exert great financial and altruistic pressures, 
or a so-called "reasonable-case" situation in which modest medical objectives 
are met only over a long period. The energetic support of research by the NIH 
would, of course, affect the rate of progress in this area. The strictest 
principles of separation would be necessary in the "worst case" and would not be 
untoward in their effects even under current conditions. 
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QUESTION 7. What actual steps are involved in procuring the tissue from the 
source to the researcher? Are there any payments involved? What types of 
payments in this situation, if any, would fall inside or outside the scope of 
the Hyde Amendment? 

RESPONSE TO QUESTION 7 

Past experience with fetal tissue research usually has had the medical 
researcher directly requesting fetal remains for research from physicians 
performing abortions, usually in the same institution. Occasionally, medical 
researchers have requested fetal tissue from freestanding abortion clinics in 
the same city. 

In these instances, it is assumed that the woman aborting has consented to 
donation of fetal remains, though it is possible that in some instances the 
tissue, which would otherwise be discarded, has been treated as abandoned and 
used without maternal consent. If consent was obtained, it would ordinarily 
have been obtained before the abortion occurred but after the decision to abort 
had been made. 

More recently, agencies or organizations have developed to provide tissue, 
including fetal tissue, to researchers. These have been nonprofit agencies that 
have solicited fetal tissue from abortion facilities and paid them a small fee 
for each fetal tissue retrieved to cover the costs of retrieval, including time 
of staff and rental of space. They have then distributed the tissue to 
previously identified and approved researchers conducting legitimate medical 
research. These agencies have usually charged the researchers the cost they 
have incurred in procuring the tissue. 

There sometimes have been payments made to abortion facilities and 
physicians who have provided fetal tissue for research. These payments are 
intended to cover the costs to the abortion facility of providing access to the 
procurement agency, including staff time in requesting consent and retrieving 
tissue, and use of the clinic space by employees of the procurement agency. 

If Federal research funds were used to pay the cost of the abortion 
procedure that makes fetal tissue available for research, such payment would 
violate the Hyde Amendment. On the other hand, the use of Federal research 
funds to pay tissue retrieval agencies for the costs of retrieving fetal tissue 
after the abortion has occurred would not violate the Amendment. Those funds 
would not be used "to perform abortions," but to obtain fetal tissue from 
aborti~ns that would otherwise be occurring. Similarly, Federal support of 
fetal tissue research activities other than the cost of fetal tissue retrieval 
would also not violate the Hyde Amendment. 

[Panel Vote: 19 Yes, 2 No, 0 Abstain] 

CONSIDERATIONS FOR QUESTION 7 

The description of fetal tissue procurement procedures described here is 
based on information presented to the panel concerning past experience in 
obtaining fetal tissue and on information about new organizations that have 
arisen to provide fetal tissue for research and therapy. Some further 
development along these lines may be expected, with a strong emphasis on 
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nonprofit retrieval agencies and no payments for tissue procurement beyond 
expenses. 

There is no evidence that women who abort are paid money or other 
consideration to donate fetal tissue. Payments to abortion facilities have 
purported to cover expenses involved in collecting tissue and making it 
available. To prevent abortion clinics from making profits from fetal tissue 
donation, specific rules for what counts as a reasonable payment for retrieval 
expenses may be required. 

The Hyde Amendment prohibits the use of designated Federal funds "to 
perform abortions except where the life of the pregnant woman would be 
endangered if the fetus were carried to term." It would appear, therefore, that 
the Hyde Amendment is not violated by support of research with fetal tissue or 
payment of costs incurred in retrieving that tissue because those funds would 
not be paid "to perform abortions." 

12 



QUESTION 8. According to llllS regulations, research on dead fetuses must be 
conducted in compliance with State and local laws. A few States' enacted 
version of the Uniform Anatomical Gift Act contains restrictions on the research 
applications of dead fetal tissue after an induced abortion. In those States, 
do these restrictions apply to therapeutic transplantation of dead fetal tissue 
after an induced abortion? If so, what are the consequences for NIH-funded 
researchers in those States? 

RESPONSE TO QUESTION 8 

While the Uniform Anatomical Gift Act in every State permits donations of 
fetal remains with maternal consent (as long as the father does not object), the 
panel is aware of eight States (Arkansas, Arizona, Illinois, Indiana, Ohio, 
Louisiana, New Mexico, and Oklahoma) that have statutes that prohibit the 
experimental use of cadaveric fetal tissue from induced abortions. Provisions 
of one statute (that in Louisiana) have been struck down on constitutional 
grounds. 

Six of the eight States prohibit experimentation on fetuses from induced 
abortion. By their terms, these statutes do not apply to nonexperimental 
therapeutic transplants, but arguably would apply only to experimental 
therapeutic transplants. However, if the subject of the research is deemed to 
be the recipient of the fetal tissue transplant, then it may be that these 
statutes do not apply to experimental therapeutic transplants because they are 
experiments on the recipient and not on the aborted fetus. 

Two of the six States would ban any use of fetal tissue from induced 
abortions, whether experimental or not. 

Several States also have laws requiring that maternal consent be obtained 
before fetal tissue may be used, and ban payments for fetal tissue or providing 
the abortion fre~ as an inducement to obtain fetal tissue for research. 

The consequences for NIH researchers in those States depend upon the 
meaning of the term "experimentation" in the statutes at issue. In at least two 
of the States no use could be made of aborted fetal tissue. In the other six 
they could be used for nonexperimental therapeutic transplants or for 
experimental therapeutic transplants that are reasonably viewed as experiments 
on the recipient of the transplant and not on the fetal tissue itself. 

Researchers in States with statutes appearing to ban fetal tissue 
transplants may seek clarification of the law. 

[Panel Vote: 20 Yes, 0 No, 1 Abstain] 

CONSIDERATIONS FOR QUESTION 8 

Research using tissue from dead fetuses is permitted in most States, 
because these States have statutes modeled on the Uniform Anatomical Gift Act, 
which treats fetal tissue like other cadaveric remains. The panel knows of only 
two States that prohibit all use of fetal remains from induced abortion. In six 
other States known to the panel, whether tissue from induced abortions may be 
used is dependent upon clarification of the statutory meaning of the term 
"experimental." 
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QUESTION 9. For those diseases for which transplantation using fetal tissue has 
been proposed, have enough animal studies been performed to justify proceeding 
to human transplants? Because induced abortions during the first trimester are 
less risky to the woman, have there been enough animal studies for each of those 
diseases to justify the reliance on the equivalent of the second trimester human 
fetus? 

RESPONSE TO QUESTION 9 

There is sufficient evidence from animal experimentation to justify 
proceeding with human clinical trials in Parkinson's disease and juvenile 
diabetes. Although fetal tissue of diverse ages may be scientifically and 
clinically advantageous for transplantation to relieve various pathologies, no 
abortion should be scheduled or otherwise accommodated to suit the requirements 
of research. 

In terms of Parkinson's disease there is a wealth of positive data on graft 
efficacy from animal models. Extensive research has been conducted in rodents 
and in non-human primates. Additional testimony from some scientists suggested 
that further animal studies would be helpful. It is not known, for example, if 
there are any long-term adverse immunological effects of the grafts. It was 
also pointed out that the same disease processes that caused the initial 
dopamine neuron degeneration could also produce degeneration of grafted neurons. 
Testimony stressed the need for additional research, especially in terms of 
developing cell lines, as discussed in Question 10, below. 

In terms of diabetes, there was presented a considerable body of data with 
animal models of diabetes supporting the efficacy of fetal islet transplants in 
man and suggesting that human clinical trials were timely and appropriate. Such 
trials are now in progress and are currently being evaluated. 

Experts testified that in other disease states, such as Alzheimer's 
disease, Huntington's disease, spinal cord injury, and neuroendocrine 
deficiencies, promising results have derived from experiments using allografts 
in animal disease models. In these latter diseases, experts urged further 
animal studies before using human fetal tissue. Acceptable preliminary data 
would then need to be presented to an appropriate Institutional Review Board, 
NIH Initial Review Group, and National Advisory Council before Public Health 
Service funds would be obtained. 

Research in diabetes, Parkinson's disease, and neural regeneration has 
found that first trimester fetal tissue is not only more apt, but optimal, for 
transplantation, since it survives better and contains cells at a stage of 
differentiation which is more appropriate for the therapeutic goals. Animal 
studies on other disorders have not revealed a transplantation protocol that 
would require the use of more mature fetal tissue. 

Should that possibility arise and not be restricted by law, then tissue 
available from abortions that have already occurred during the second trimester 
may be used. But, to the extent that Federal sponsorship or funding is 
involved, no abortion should be put off to a later date nor should any abortion 
be performed by an alternate method entailing greater risk to the pregnant woman 
in order to supply more useful fetal materials for research. 

[Panel Vote: 18 Yes, 2 No, 1 Abstain] 
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CONSIDERATIONS FOR QUESTION 9 

A summary of current literature underlying this response is to be found in 
the Addendum. The scientific testimony presented to the panel is provided in 
the appendices. 
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QUESTION 10. What is the likelihood that transplantation using fetal cell 
cultures will be successful? Will this obviate the need for fresh fetal tissue? 
In what time frame night this occur? 

RESPONSE TO QUESTION 10 

In terms of alternatives to the use of fetal tissue for transplantation, an 
option that was presented to the panel was the use of established lines of cells 
that are maintained in culture. The scientific testimony was optimistic that 
transplantation using cell cultures may ultimately be successful. This use of 
cultured cells might obviate the need for tissue directly obtained from the 
fetus for some purposes of research and therapy. The time frame for use of 
defined cell lines for transplantation is estimated to be at least 10 years, 
given the problems of genetic engineering to have the cells synthesize chemical 
messengers and differentiate after grafting. 

[Panel Vote: 21 Yes, 0 No, 0 Abstain] 

CONSIDERATIONS FOR QUESTION 10 

The evidence in the field and expert testimony indicate that an established 
cell line for transplantation in diabetes must be able to synthesize, store, and 
release appropriate amounts of insulin when the blood sugar exceeds normal 
limits. At the present time, it is possible to construct cell lines by genetic 
engineering which synthesize insulin, but the newly formed insulin is released 
immediately regardless of the level of blood sugar. The genetic information for 
the storage and controlled release of insulin is not available at the moment and 
thus cannot be inserted into these cells. 

A second problem may occur even if a cell line could be developed which 
would synthesize, store and release insulin upon demand. A normal insulin
producing cell in the pancreas is surrounded by other cells which secrete 
hormones that control and modulate the secretion of insulin. Thus,· it may 
require the development of additional cell lines to release these hormones and 
permit the normal secretion of insulin from an insulin-producing cell line. 

In regard to Parkinson's disease, it is unknown whether the transplanted 
neural cells will be needed only to release a specific chemical messenger or 
whether the transplanted cells must contact other neural cells. If both 
properties are required, then these two different types of genetic information 
would have to be inserted into the cell line. 

A final problem for the development of cell lines for transplantation into 
patients with either diabetes or Parkinson's disease is that genetic information 
would have to be inserted to permit the multiplication of the cells before 
transplantation and then stop multiplying after transplantation. If cell 
multiplication could not be stopped after transplantation, the cell line would 
form a tumor in the patient. 
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ADDENDUM 



SDMHAR.Y OF CURRENT LITERATURE UNDERLYING 
THE RESPONSE TO QUESTION 9 

Prepared by Dr. Barry J. Hoffer 

In terms of Parkinson's disease (PD), there is a wealth of positive data on 
graft efficacy from animal models. The possible clinical application of neural 
grafting in patients with PD was first suggested a decade ago when it was 
reported that striatal implants of dopamine-(DA)-rich ventral mesencephalic 
tissue from rat fetuses could improve the symptoms of a 6-hydroxydopamine
induced Parkinsonian syndrome in rats (Bjorklund and Stenevi, 1979; Perlow et 
al., 1979). It has since then been convincingly demonstrated that the 
functional recovery is dependent on graft survival and DA fiber ingrowth into 
the denervated striatum (Bjorklund and Stenevi, 1979; Bjorklund et al., 1980). 
The growth of the grafted DA neurons exhibits a high degree of specificity and 
the distributional pattern of the outgrowing fibers is reminiscent of that found 
in the normal brain (Bjorklund et al., 1983). The ingrowing graft-derived DA 
fibers form abundant synaptic contacts with host striatal neurons (Freund et 
al., 1985). The grafts are metabolically, physiologically, and biochemically 
active (Zetterstrom et al., 1986; Strecker et al., 1987; Rose et al., 1985) in 
that they exhibit transmitter synthesis, normal firing patterns, and organotypic 
DA release. Successful grafting of DA-rich ventral mesencephalic tissue from 
fetuses to the striatum has also been reported in nonhuman primates with 
MPTP-induced Parkinsonism. Survival of implanted DA neurons in the caudate 
nucleus or the putamen has been demonstrated microscopically in rhesus monkeys 
(Bakay et al., 1985), african green monkeys (Redmond et al., 1986) and common 
marmosets. Biochemical data have indicated a near-normal ratio of homovanillic 
acid (a major DA metabolite) to DA in the vicinity of the grafted cells 
indicating that in nonhuman primates as well, grafted dopaminergic neurons are 
able to normalize DA turnover in DA depleted areas of CNS. Such animals have 
shown a permanent reduction of both drug-induced motor abnormalities and of 
hypokinesia, rigidity and tremor. 

A key finding supporting the recent clinical trials is that human fetal DA 
neurons are able to survive transplantation into the DA-denervated rat striatum, 
reinnervate the host brain and counteract Parkinsonian symptoms (Brundin et al., 
1986, 1988; Stromberg et al., 1986, 1988). 

The experiments with human donor to rat host ventral mesencephalic grafts 
indicate that the optimal donor age is 8 to 10 weeks. About 15,000 DA cells 
from each human fetus were found to survive grafting to the striatum of 
cyclosporin A treated rats (Brundin et al., 1988). Since it has been estimated 
(Lindvall et al., 1987) that the human putamen is normally innervated by about 
60,000 DA neurons, grafting of ventral mesencephalic tissue from one fetus into 
this structure should be able to restore approximately 25 percent of the normal 
number of cells. Further estimates, taking into account the growth capacity of 
each individual human DA neuron, indicate that the DA innervation provided by 
mesencephalic tissue from one fetus would be able to reach 40 to 80 percent of 
the volume of the human putamen. The symptoms of PD do not appear until more 
than 70 percent of the DA neurons have degenerated (Berheimer et al., 1973); 
until this stage is reached, DA transmission is maintained through hyperactivity 
of remaining neurons and postsynaptic receptor supersensitivity (Ungerstedt, 
1971). It is therefore realistic to believe that tissue from human fetuses 
implanted into the putamen, caudate nucleus, or both, would elicit a symptomatic 
improvement for a patient with PD. 
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Transplantation has also been considered as a possible "cure" for type I 
diabetes. In animal models, it has been known since the early sixties that it 
was possible to reverse the metabolic problems of diabetes by either whole 
pancreas or pancreatic islet transplantation (Lacy, 1984). Islet grafting was 
also shown to either prevent or arrest the development of diabetic compli
cations, seen in animals with long lasting poorly controlled diabetes (Lacy, 
1984). 

Animal studies show that we are now in a position to isolate islets from 
the rodent pancreas and transplant them to unrelated animals without the need of 
recipient immunosuppression (Lafferty et al., 1983). Fetal pancreas can also be 
used as a source of tissue for transplantation (Lafferty et al., 1983). This 
tissue does not contain mature islets but does contain cells which give rise to 
islets. Grafts of fetal pancreas are relatively slow to reverse diabetes 
because the islet tissue must grow and differentiate before it can function. 

Fetal pancreatic tissue, with appropriate treatment, can also be grafted 
without the·need for recipient immunosuppression (Lafferty et al., 1983). The 
development of technology which provides the ability to graft without the need 
for immunosuppressive therapy, or at least using limited irnmunosuppressive 
therapy, makes islet or fetal pancreas transplantation a potential treatment for 
type I diabetes. 

Studies have been carried out to determine whether human fetal pancreas, 
obtained from cadaveric donors, has the capacity to grow, differentiate and 
function in animals (Hullett et al., 1987; Tuch et al., 1988). These studies 
have involved the grafting of human fetal pancreas to animals with no 
functioning immune system (i.e., "nude" mice). The fetal pancreas does grow and 
develop insulin containing islets. The tissue also has the capacity to reverse 
a diabetic condition in these animals. 

Since experimental studies have reached the stage of demonstrating that 
human fetal pancreas can grow, differentiate, and function in animals, it now 
seems scientifically justified to move to experimental studies in man, while 
continuing with research in animals. 
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CONCURRING STATEMENTS 

Judge Arlin K. Adams 

The questions posed by Dr. Windom to the panel and the concerns underlying 
those questions raise a number of difficult and indeed anguishing issues for me. 

I have been opposed to abortion except in very limited situations for a 
very long time. Yet, I recognize that the Supreme Court of the United States 
has declared that a woman has a constitutional right in the first and second 
trimester to proceed with an abortion. Although I have serious reservations 
regarding the Supreme Court opinion, both in its reasoning and in its ultimate 
result, I recognize that Supreme Court decisions in matters of this type 
constitute the law of the land. Thus, until those decision are reversed, all 
citizens are bound by them. 

Nonetheless, any activity which would serve as an inducement to women to 
have abortions must, in my view, be dealt with in a most cautious fashion, and 
to the extent possible be carefully circumscribed. 

Counterpoised against the concerns set forth above is the evidence produced 
during the hearings which indicate that there are a series of illnesses that 
might be substantially ameliorated by the prudent use of fetal tissue. Although 
proof of the efficacious use of such tissue is not yet established beyond all 
peradventure, every indication is that research in maladies such as Parkinson's 
disease, Huntington's disease, childhood diabetes, and perhaps Alzheimer's 
disease, can be considerably improved by the use of such tissue. 

Consequently, at least for me, the problem has been weighing one major 
concern, my objections to abortions, against another major concern, making it 
possible to do medical research that could improve the lot of thousands of our 
citizens, in a sensible and rational fashion. 

Certainly the prevention of any commercialization of this process would 
seem to me to be an absolute requirement. Also, the need to separate completely 
the abortion procedure and the use of the fetal tissue would seem to be an 
essential step, assuming that such a separation is possible. Further, it must be 
mandatory that any funding by the government be limited to situations which 
employ the most careful scientific approaches as well as the highest 
professional standards. 

Based on the evidence that has been made available, I believe, at least 
preliminarily, that these various safeguards are possible in today's 
environment. Accordingly, I would insist as a condition to providing for any 
approval that the National Institutes for Health commit itself to conduct 
periodic reviews, from time to time and with great care, to insure that the 
concerns expressed herein, as well as concerns that may be uncovered as medical 
research proceeds, are carefully safeguarded. 

One other element has tipped the balance so far as my vote is concerned in 
proceeding even with carefully crafted guidelines and on a periodic review basis 
only: I am troubled that without government funding there undoubtedly would be 
many efforts to use fetal tissue for medical research that would be completely 
unsupervised and not governed by any guidelines. Thus if the National 
Institutes of Health proceeds cautiously, and with carefully articulated 
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safeguards and a program of periodic reviews, there would be much greater 
assurance that carefully crafted guidelines will be put in place as an absolute 
condition to any research procedures. Such an arrangement would protect 
pregnant women and fetuses in a far more circumspect and intelligent manner than 
if the NIH did not participate in any way. 
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Dr. Aron A. Koscona 
joined by : Professor John A. Robertson and Dr. LeRoy Walters 

I wish to comment on the Statement of Dissent by Mr . James Bopp, Jr. and 
Professor James T. Burtchaell, distributed to the NIH Panel on Human Fetal 
Tissue Transplantation Research on October 21, 1988. This Statement refers to 
"instructive similarities" between Holocaust atrocities of the Nazis and 
elective abortions and transplantation research; it argues that transplantation 
research represents complicity in abortion and is, thus, "a perversion of both 
the scholar's and the healer's work" similar to the crimes of the Nazis and the 
Nazi "doctors." 

Although voluntary elected abortion is within the pregnant woman's lawful 
right of choice and decision, this issue has become polarized by extremist views 
and beliefs. However, this panel was not convened to offer opinion on the 
abortion issue. Its task--specified by Dr. Windom's set of questions--was to 
evaluate research on fetal tissue transplantation in the context of laws, 
scientific-medical knowledge, and ethical and societal standards. It was the 
panel's majority opinion that existing medical knowledge justified funding of 
this research and that it could be lawfully and ethically conducted. The 
recornmendat.ions included complete insulation of the woman's choice and decision 
from influence by possible use of fetal cells in transplantation research and 
rigorous separation of the researchers from this process. As I see it, the 
essence of these recommendations was in accord with protection of individual 
freedom under the law and with uncompromising insistence that ethical-moral 
principles would be safeguarded in the pursuit of this new medical knowledge. 

Dissent can make a positive contribution to our process. However, this 
Statement of Dissent is detached from reality in implying that the panel's 
majority position embraces moral complicity in deeds analogous to the Holocaust 
atrocities. Perhaps such a speculative analogy requires no comment. However, 
since it neglects the root causes which inspired and unleashed the atrocities of 
the Holocaust, this analogy not only is invalid, but is ethically repugnant and 
might be seriously misleading. 

In a New York Times article (November 2, 1988), Julian Bond, the veteran of 
the 1960s civil rights struggle, comments on how the anti-abortion demonstrators 
compare themselves with the fight for black equality, claiming solidarity with 
the civil rights movement. Such comparisons, he says, are, at best, 
disingenuous and misleading attempts to "capture someone else's history" in a 
tactical maneuver to deny women constitutional rights. The attempt to bracket 
transplantation research in one context with the Nazi dictatorship's crusade to 
exterminate a people because of religion or creed is even more shockingly 
misleading: it closes its eyes to the "ideological" dogmas that, by denying 
human rights to one class of citizens, unlocked oppression and provided the 
warrant for genocide; and it exploits deeply lacerated memories and emotions in 
the service of an extremist position. 

The Holocaust was not a medical research project to help Parkinson patients 
and rescue infants from fatal diseases. It was not scrutinized by peer reviews, 
examined by NIH panels, publicized by media, open to public questioning, debated 
in Congress, challenged by the Administration.. The Holocaust victims did not 
board trains out of free will and choice; there were no clergymen, lawyers, 
ethicists, and social activists urging them to reconsider; they were not advised 
of constitutional rights or offered adoption as an alternative. They had no 
contraceptives against rape by racial prejudice and intolerance. At the gates 
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of Auschwitz, no one asked for "informed consent." Gas chambers were not a 
freely elected option to donate skin and hair to make lamp shades and mattresses 
for the Third Reich. The "medical experiments" did not involve freely 
surrendered clumps of embryonic cells lacking neural mechanisms for 
consciousness and pain. The "experimental" cruelties were not a main objective 
of the annihilation enterprise; they were just an incidental, opportunistic 
sideline of an obsessive "ideology" that denied human freedom and enslaved it to 
medieval hatreds in the name of world conquest. It was this unshakable 
"ideology," spawned of dogmatic religious intolerance, tribal feuds, and dark 
prejudices against one class of people that was the root cause and the sanction 
for the "final solution." This "ideology," above all the unspeakable deeds 
which followed, is the never-again-to-be-forgotten lesson and legacy of the 
Holocaust. 

But this cardinal lesson is side-stepped by the Statement of Dissent in its 
use of the Holocaust to oppose transplantation research and elective abortions. 
Women do not choose abortion in the cause of racial extermination and fanatical 
nationalistic dogmas. They are dissuaded from contraception and family planning 
by beliefs and taboos. And equating freely surrendered abortus cells with 
tormented people poisoned with lethal insecticides defies reason and outrages 
morality. Is it negligence or a different frame of priorities that inspire such 
analogies? Or, are they meant to deny individual rights and freedoms in the 
name of preformed convictions. Is the Holocaust to be taken hostage in an 
assault on transplantation research? This is not constructive dissent. This 
might only feed ignorance, inflame passions, and inspire intolerance and 
extremism. 

I trust that this was not the intent of the authors of the Statement of 
Dissent. But, in attempting to stigmatize the panel with "moral complicity," 
have they not strayed and lost sight of ethical and societal responsibilities? 
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Professor John A. Robertson 
joined by: Dr. Robert C. Cefalo, Dr. James F. Childress, Dr. K. Danner 

Clouser, Dr. Dale Cowan, Dr. Barry Hoffer, Professor Patricia A. 
King, Dr. Paul Lacy, Dr. Joseph B. Martin, Dr. Aron A. Moscona, 
and Dr. Leroy Walters (Note: Dr. Walters does not accede to the 
final section, "Aborting to Obtain Tissue for Transplant.") 

I concur in the panel's Report to the Assistant Secretary of Health. I 
write to provide a more complete rationale for some of the panel's positions and 
to address some issues not directly covered therein. 

Clarifying the Issues 

At the outset it is essential to separate out several issues that have 
become entangled in public, press, and scholarly commentary about fetal tissue 
transplant research. 

The proposed research to be funded by NIH would make use of fetal remains 
from abortions that occur independently of tissue transplant research. Fetuses 
would not be kept alive or killed to obtain tissue. Nor would abortions be 
performed solely or primarily to get tissue for transplant. No fees would be 
paid to women to abort or to donate tissue, nor fees beyond actual expenses paid 
to abortion clinics to provide the tissue. 

The main question before the panel is whether the NIH should support 
transplant research with fetal remains from the 1.5 million abortions performed 
annually to end unwanted pregnancies. If fetal remains may be used, the 
circumstances and procedures by which fetal tissue will be retrieved and 
distributed must then be addressed. 

Tbe Case for Funding Fetal Tissue Research 

Transplantation research using fetal tissue from induced abortion should be 
funded because of its great clinical potential, and the ethically acceptable 
ways in which such tissue may be obtained . 

Ample evidence was presented to the panel to justify proceeding with 
clinical research with fetal tissue transplants. Extensive animal studies have 
shown that clinical applications in humans are now justified for Parkinson's 
disease, and possibly diabetes. Promising results with fetal thymus transplants 
have also been shown. Given these clinical possibilities, there is an important 
role for the NIH to play in supporting such research so that progress in 
treating diseases affecting millions of persons may occur. 

Fetal tissue research is permitted by current Federal research regulations 
and applicable law. Federal regulations permit research "involving the dead 
fetus, macerated fetal material, or cells, tissue, or organs excised from a dead 
fetus ... in accordance with any applicable State or local laws regarding such 
activities."! The Uniform Anatomical ~ift Act in all States treats fetal 
remains like other cadaveric remains and allows next of kin to donate the 

145 CFR 46.210. These recommendations resulted from the 1976 study of 
fetal research conducted by the National Commission for the Protection of Human 
Subjects of Biomedical and Behavioral Science Research. 
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tissue.2 While eight States have laws harming experimental use of aborted 
fetuses, these statutes are of doubtful constitutionality. 3 One law has already 
been invalidated, and the others are vulnerable to challenge.4 Advisory and 
review bodies in Great Britain, Sweden, Australia, and France have also approved 
such research when conducted under certain guidelines.5 

Fetal tissue for clinical research may be made available in ethically 
acceptable ways. As noted, fetal tissue transplant research would use tissue 
retrieved from the 1.5 million legal abortions performed annually in the United 
States to end unwanted pregnancies. No need now or in the foreseeable future 
exists to have a woman conceive and abort to produce fetal tissue. 

Given that these abortions will occur regardless of the needs of 
researchers, the research use of fetal remains from induced abortions performed 
to end unwanted pregnancies is ethically acceptable.6 The researchers and 
recipients will have no role in the decision to abort or the abortion itself. 
The abortions at issue will occur regardless of research needs. If not used in 
research, fetal remains will be discarded. It is reasonable to conclude that 
the NIH may ethically fund transplant research with such tissue. 

It should be emphasized that this conclusion is not determined solely by 
one's views about the morality of induced abortion. Because the abortion and 
subsequent research use occur independently, views about the immorality of 
abortion do not necessarily determine the morality of research with tissue from 
aborted fetuses. As evidenced by several members of the panel, persons opposed 
to abortion might reasonably view the research use of fetal remains as so 
separate and independent of the abortion as to be acceptable even if they 
disapprove of the abortion that makes the tissue available. 

Similarly, the Catholic Church is not against all use of fetal tissue from 
induced abortions. A representative of the Bishop's Committee for Pro-life 

2unif. Anatomical Gift Act, 8A U.L.A. 15-16 (West 1983 & Supp. 1987) (Table 
of Jurisdictions Wherein Act Has Been Adopted); 45 CFR 46.207(b). 

3For an analysis of these laws, see King and Areen, Legal Regulation of 
Fetal Tissue Transplantation, 36 Clinical Research 205-209 (1988); Robertson, 
Fetal Tissue Transplants, 66 Washington Univ. Law Quarterly 1-65 (1988). 

4Margaret S. v. Edwards, 794 F.2d 944 (5th Cir. 1986). 

5Peel Committee on the Use of Fetuses and Fetal Material for Research 
(1972); British Medical Association, Interim Guidelines on the Use of Fetal 
Tissue in Transplantation Therapy (1988); National Health and Medical Research 
Council, Ethics in Medical Research Involving the Human Fetus and Human Fetal 
Tissue (1984); National Ethics Consultative Committee for Life and Health 
Sciences (France, 1984); Parliamentary Assembly of the Council of Europe (1986). 

6While this claim is justified on utilitarian g-rounds, it also would not 
violate deontological concerns, because the abortion and subsequent use are so 
clearly independent. The question of whether such research would be acceptable 
if tissue could be obtained only from abortions performed for the purpose of 
providing fetal tissue raises issues that do not arise if the supply of tissue 
from family planning abortions is adequate. For discussion of those issues, see 
Robertson, Fetal Tissue Transplants, note 3 supra. 
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Activities of the National Conference of Catholic Bishops testified that "It mny 
not be wrong in principle for someone unconnected with an abortion to make use 
of a fetal organ from an unborn child who died as a result of an abortion .... "7 
The Vatican Instruction on Respect for Human Life in Its Origin and on the 
Dignity of Procreation forbids use of deliberately aborted fetuses only if they 
are not dead and the consent of the mother has not been obtained.a 

The Case Against Research With Tissue From Induced Abortions 

Some--but not all--persons opposed to abortion object to research with 
fetal remains from the million plus abortions that occur annually for reasons 
unrelated to fetal tissue procurement. They make three arguments, none of which 
withstand scrutiny as reasons not to proceed with fetal tissue transplants at 
this time. 

Exploitation of the Fetus. Several of the right-to-life groups that 
testified before the panel argued that to use fetal remains in experimentation 
after an abortion had taken the fetus' life would be further "exploitation" of 
the fetus.9 This objection is misguided. The abortion that makes tissue 
available occurs. indepenclently of the need for tissue. Also, fetuses are dead 
when tissue is retrieved for transplant. However one views the pre-abortion 
status of the fetus, once dead the fetus clearly lacks interests and can no more 
be exploited or harmed than can any cadaver. 

Complicity in Abortion. A main argument of opponents of fetal tissue 
transplant research is that it will necessarily create complicity in past 
abortions.lo But their account of complicity does not withstand scrutiny, and 
does not provide a sufficient basis for rejecting the benefits of research with 
fetal tissue obtained from elective family planning abortions. 

The charge of complicity can appeal only to persons who think that family 
planning abortions are a moral evil. But even if one accepts that premise, it 
does not follow that use of fetal remains makes one morally responsible for or 
an accomplice in abortions that occur prior to and independent of later uses of 
fetal remains. 

A researcher using fetal tissue from an elective abortion is not 
complicitous with the abortionist and woman choosing abortion. The researcher 

7Testimony of Richard Doerflinger, September 15, 1988, Panel Transcript, 
240-41. However, he was concerned that use of fetal tissue could not "be 
institutionalized without threatening a morally unacceptable collaboration with 
the abortion industry." Id. at 241. 

Bvatican Congregation for the Doctrine of the Faith, Replies to Certain 
Questions of the Day, p. 18 (St. Paul Editions, 1988). 

9Testimony of Ms. Kay James, Panel Transcript at pp . 485-86. 

lODissenting statement of Rev. James Burtchaell and James Bopp, Esq., at 
pp. 66-72. 
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and patient will have no role in the abortion process.11 They will not have 
requested it, and may have no knowledge of who performed the abortion or where 
it occurred. A third party intermediary will procure the tissue for the 
researcher. They may be morally opposed to abortion, and surely are not 
corrupted because they choose to salvage some good from an abortion that will 
occur regardless of their research or therapeutic goals. 

A useful analogy is transplant of organs and tissue from homicide and 
accident victims. Families of murder and accident victims are often asked to 
donate organs and bodies for research, therapy and education. If they consent, 
organ procurement agencies retrieve the organs and distribute them to recipients 
unconnected with organ retrieval. No one would seriously argue that the surgeon 
who transplants the homicide or accident victim's kidneys, heart, liver, or 
corneas or the recipient who receives it become accomplices in the homicide or 
accident that made the organs available. Nor is the medical student who uses 
the cadaver of a murder victim to study anatomy an accomplice in that murder. 

James Burtchaell's approach to the problem of complicity assumes that 
researchers necessarily applaud the underlying act of abortion, thereby allying 
themselves with it.12 But one may benefit from another's evil act without 
applauding or approving of that evil. A may disapprove of B's murder of C, even 
though A gains an inheritance or a promotion as a result. The willingness to 
derive benefit from another's wrongful death does not create complicity in that 
death when the beneficiary has played no role in causing the death.13 

Burtchaell and others try to shore up their complicity argument by drawing 
upon revulsion toward the unethical experiments that Nazi physicians carried out 
on concentration camp victims, which led to promulgation of the Nuremberg Code 
of human experimentation. But this analogy is inapposite. The Nazi experiments 
that were so revolting were carried out on live patients and clearly harmed 
them. Fetal tissue transplant research will be carried out with material from 
dead fetuses that have been lawfully aborted for reasons unrelated to the 
research. Unlike the Nazi experiments, the research in question does not harm 
fetuses. They are not aborted to advance research, and are dead when the 
research occurs. 

llNote that the complicity objection as framed by the opponents is a claim 
of complicity in abortions that have occurred in the past independent of 
research, and not a claim that fetal tissue research will lead to future 
abortions. That argument is treated separately. 

12Burtchaell, Case Study: University Policy on Experimental Use of Aborted 
Fetal Tissue, 10 !RB: A Review of Human Subjects Research 7, 8 (1988). See 
also Robertson, Response to Burtchaell: Fetal Tissue Transplant Research Is 
Ethical, 10 IRB (forthcoming, 1988). 

13The dissent also claims that use of tissue from aborted fetuses would 
"institutionalize a collaboration with the abortion industry" (p. 49), and 
create "an institutional partnership, federally sponsored and funded, whereby 
the bodily remains of abortion victims become a regularly supplied medical 
commodity." (p. 70). The terms "partnership" and "collaboration" imply active 
or intentional agreement and participation, and thus are a misleading way to 
describe a relationship in which independent tissue agencies will make fetal 
tissue that will otherwise be discarded available for research and therapy. 
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These references to the Nazi experiences are inapposite for two other 
reasons. One is that no doctors were tried or convicted at the Nuremberg war 
trials who had not directly researched on live persons before their death.14 No 
one was prosecuted merely for making use of cadaveric remains from unethical 
experiments carried out by other physicians. Thus Nuremberg is no precedent for 
condemning the use of fetal remains made possible by independently occurring 
abortions. 

The second reason is that reasonable persons clearly differ over whether 
benefits may ethically be drawn from the unethical experiments conducted on live 
persons in concentration camps under the Nazis. One could rely on Nazi
generated data while decrying the horrendous acts of Nazi doctors that produced 
the data without dishonoring those unfortunate victims.15 Indeed, reliance on 
this data to save others could reasonably be viewed as retrospectively honoring 
the victims without justifying the horrors that produced the data. The Jewish 
doctors who made systematic studies of starvation in the Warsaw ghetto in order 
to reap some good from the evil being done to their brethren were not 
accomplices in that evil, nor are doctors and patients who now benefit from 
their studies.16 Indeed, Burtchaell himself accepts that a physician may use a 
drug that has been produced by lethal experiments once the drug has been 
developed, despite the unethical process of developing it.17 

If the complicity claim is doubtful when the underlying immorality of the 
act is clear, as with Nazi experiments and murder, it is considerably weakened 
when the act making the benefit possible is legal and its immorality is 
vigorously debated, as is the case with abortion. Given the range of views o~ 
this subject, perceptions of complicity with abortions that will occur 
regardless of tissue research should not determine public policy on fetal tissue 
transplants. 

Legitimating and Encouraging Abortions. The dissent asserts that if fetal 
tissue transplants become common, "the incidence of abortion can reasonably be 
expected to increase from a combination of beneficent reasons motivating 
pregnant women who are ambivalent about abortion, and financial incentives 

14see, e.g., Trials of War Criminals Before the Nuremberg Military 
Tribunals Under Control Council Law No. 10, vols. 1&2 (Washington, D.C.: U.S. 
Government Printing Office, 1949); Leo Alexander, Medical Science Under 
Dictatorship, 241 New Eng. J. Med. 39 (1949). 

lSFor example, scientists and officials at the EPA were divided over 
whether Nazi studies of certain gases could be cited in a proceeding related to 
a certain gas. Phillip Shabecoff, Head of E.P.A., Bars Nazi Data in Study in 
Gas, New York Times, March 23, 1988, p. 1. On the other hand, a University of 
Minnesota researcher has relied heavily on and would cite Nazi studies of 
hypothermia in his own studies of ways to save persons swept into icy seas. 
Minnesota Scientist Plans to Publish a Nazi Study, New York Times, May 12, 1988, 
p. 9. 

16Leonard Tushnet, The Uses of Adversity: Studies of Starvation in the 
Warsaw Ghetto (New York: Thomas Yoseloff, 1966). 

supra. Yet Burtchaell finds that research use 
lethal experiments would not be acceptable, 

17Burtchaell, see note 12, 
of cadaveric remains from those 
e.g., would create complicity. He makes no attempt to justify this distinction. 
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motivating abortion clinics."18 To support this claim the dissent cites studies 
about women who' are ambivalent about abortion and the motivations that influence 
the abortion decision. 

Although the main appeal of this argument is to persons opposed to elective 
abortions, there are several reasons why this argument is not persuasive even to 
opponents of abortion. One is that the predicted impact on abortion practices 
is highly speculative, particularly at a time when few fetal transplants have 
yet occurred. There is no way to predict with certainty how fast the success of 
clinical research or the future demand for fetal tissue will progress. Judged 
by the progress of other research, it may take several years for effective 
clinical techniques for even a subgroup of seriously ill patients to be 
developed. Moreover, the research may lead to the dev1:!lopment of cultured cells 
and other substances for tr·ansplant that minimize the need for fetal tissue in 
the future. 

Nor is it clear that Eiven successful use of fetal tissue will change 
individual or social practices concerning abortion. It is just as reasonable to 
think that successful fetal tissue transplants will have little effect on the 
incidence of family planning abortions, as that they will substantially increase 
them. The chief motivation for abortion is the desire to avoid the burdens of 
an unwanted pregnancy. As several physicians testified, even if fetal tissue 
transplants are successful, they will have no appreciable impact on the 
incidence of abortion.19 A physician member of the panel noted that improving 
sex education and access to contraception would reduce abortion rates much more 
than banning fetal tissue transplants.20 

The willingness of women to donate fetal tissue after abortion does not 
prove otherwise. Having decided to abort, a woman may feel better if she then 
donates the fetal remains. But this willingness does not show that tissue 
donation will lead to a termination decision that would not otherwise have 
occurred. Even if women consider donation before deciding to abort, the chance 
to donate will not necessarily lead to abortions that would not otherwise have 
occurred to any significant extent. One may acknowledge the ambivalence some 
women have about abortion, and still reasonably conclude that the desire to 
avoid the burdens of unwanted pregnancy and childrearing will continue to be the 
primary motivation to abort. 

Yet even if ~ increase in the number of family planning abortions due to 
tissue donation occurred, it would not follow that fetal tissue transplants 
should not be supported. Surely it does not follow that any increase in the 
number of abortions makes fetal tissue transplants unacceptable. Automobile 
design, highway engineering, bridge building, drug licenstng, and gun sales will 
lead to~ loss of life as a result of the activity (in the case of gun sales, 
the deaths may even be intentionally caused). The risk that ~ lives ·will be 
lost, howevet, is not sufficient to stop those projects when the number of 
deaths is not substantial, when the activity serves worthy goals and when 
reasonable steps to minimize the loss have been taken. A more stringent policy 
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19statement of Ezra Davidson, M.D., Panel Transcript at p. 420. 

20statement of Kenneth Ryan, M.D., Panel Transcript at p. 701. 



is not justified for fetal tissue transplants just because the risk is to 
prenatal life from §..Qmg increase in the number of legal abortions. 

The dissent does not address the question of magnitude of impact. It 
asserts that "an increase" in the number of abortions will occur, but provides 
no convincing reasons to think that the increase will be substantial. 
Furthermore, it assumes that even a marginal increase in abortion should bar 
fetal tissue transplant research. As a result, the dissent would deny thousands 
of patients potentially important benefits to prevent a potentially marginal or 
insignificant increase in the number of abortions. Its stance would also bar 
fetal tissue research that could lead to developing cultured cells or direct 
chemical substitutes out of a speculative fear that "some" increase in abortions 
would occur.21 

Other aspects of the concern about encouraging or legitimizing abortion are 
also unpersuasive . For example, the dissent's claim that abortion clinics would 
have financial incentives to persuade women who are ambivalent to abort is 
unconvincing because of the clear preference of the panel and existing law for 
prohibiting payments (other than reasonable retrieval expenses) for fetal 
tissue.22 Nor would the use of fetal remains for transplant mean that a public 
otherwise ready to outlaw abortion would refrain from doing so. The continuing 
legal acceptance of abortion flows from the wide disagreement that exists over 
fetal status. If a majority were agreed that fetuses should be respected as 
persons despite the burdens placed on pregnant women, secondary benefits from 
induced abortion such as fetal tissue transplants would not prevent a change in 
the legality of abortion. Speculation about the legitimizing effect of tissue 
transplants should not stop the great good that fetal tissue transplants may 
provide.23 

Maternal Consent for Fetal Tissue Donation 

The acceptability of fetal tissue transplant research rests on the 
assumption that the tissue will be legally obtained for transplant. In the 
context of tissue and organ transplantation, this means that the consent of the 
woman (unless the father objects) be obtained. Maternal consent is a legal 

21If there were a substantial increase in the number of abortions, it still 
would not follow that fetal tissue transplant research and therapy should not 
occur. Given the rudimentary development of early fetuses, the potentially 
great benefit to recipients, and the legality of abortion, such transplants 
might still be ethically and legally acceptable. 

22The panel has clearly recommended against buying and selling fetal tissue 
from women undergoing abortions and abortion clinics. See Panel Report, 
Responses to Question 1 and Question 6. Yet the dissent inaccurately states 
that the panel "has refused to recommend" such a restriction. Dissent at p. 63. 

23It could also be said that the willingness to use organs from homicide, 
suicide, and accident victims might encourage or legitimate such deaths, or at 
least make it harder to enact lower speed limits, seatbelt, gun control, and 
drunk driving laws to prevent them. After all, the need to prevent fatal 
accidents, murder and suicide becomes less pressing if some good to others might 
come from use of victim organs for transplant. But the connection is too 
tenuous and speculative to ban organ transplants on that basis. It is similarly 
speculative and tenuous as a ground for banning fetal tissue transplants. 
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requirement for use of fetal remains under the Uniform Anatomical Gift Act and 
current Federal research regulations.24 The previously cited Vatican 
Instruction also recognizes the importance of maternal consent to use of fetal 
remains from induced abortions.25 

These rules should apply to donaticm of fetal remains for transplant 
research. A woman who aborts a pregnancy does not lose or forfeit all interest 
in an aborted fetus. She may care deepJLy about whether fetal remains--a product 
of her body and potential heir that she has for her own personal reasons chosen 
to abort- -are contributed to research 0 1r therapy to help others. Given that 
interest, there is good reason to respect her wishes, as current law presently 
does. Her consent to donation of fetal tissue should be routinely sought. 

The argument of some ethicists that her decision to abort disqualifies her 
from playing any role in disposition of fetal remains is not persuasive.26 It 
overlooks her continuing interest in what happens to fetal tissue that results 
from her abortion. It also mistakenly assumes that a person who disposes of 
cadaveric remains acts as a guardian or proxy for the deceased, who has no 
interests, rather than as a protector of their own interests in what happens to 
those remains. Finally, it would lead to a policy of using fetal remains 
without parental consent or to a total ban on fetal transplants.27 

Fetal Tissue Procurement Practices 

The conclusion that fetal remains from family planning abortions may be 
ethically used in transplant research assumes that fetal tissue can be obtained 
and distributed for research use without close involvement in the abortion 
process. Current Federal regulations and solid organ procurement practices 
provide sufficient guidance here and should be followed for fetal tissue 
procurement. 

A central feature of these rules is that the researcher has nothing to do 
with the decision to make the tissue available, including the decision to· abort 
and determination of fetal death. 

Another important feature is that consent to donate tissue be requested 
after the decision to abort has occurred. This will assure that tissue donation 
is not a prerequisite to having the abortion performed. Also, it will prevent 
the prospect of donating fetal remains from influencing the decision to abort, a 
clearly preferable policy when an adequate supply of fetal tissue is available 
from elective family planning abortions. Of course, there will be situations in 
which women may know of the possibility of tissue donation prior to being asked. 
In some cases, women considering abortjon may inquire about donation of fetal 
remains. In those cases women should be informed of donation possibilities. As 

24see note 2 supra. 

25see note 8 supra. 

26oissent at 2-5; Burtchaell, note 12 supra at p. 8.; Mary Mahowald, 
Placing Wedges Along a Slippery Slope: Use of Fetal Neural Tissue for 
Transplantation, 36 Clinical Research 220 (1988). 

27Robertson, Fetal Tissue Transplants, note 3 supra. 
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a general rule, however, requests to do~ate fetal tissue should wait until the 
woman has clearly indicated her decision to abort.28 

Laws and policies against paying women to abort or to provide fetal tissue 
for transplant, and against paying abortion facilities for fetal tissue, are 
desirable to remove any taint of commercialization or profit from the 
enterprise. The National Organ Transplant Act now makes payment of "valuable 
consideration" for the donation or distribution of specific fetal organs and 
"any subparts thereof" (which arguably includes tissue and cells) a Federal 
crime, as do many States.29 Such laws are thought necessary to protect human 
dignity and to prevent exploitation. They will also allay fears that women are 
paid to conceive and abort to obtain fetal tissue. 

Current bans on buying and selling fetal tissue do not--and should not-
prohibit making reasonable payments to recover the costs of retrieving fetal 
tissue.30 Tissue procurement agencies should be free to pay the costs of 
personnel directly involved in tissue retrieval, whether employees of the 
procurement agency or of the facility performing the abortion. For example, a 
tissue retrieval agency may reimburse the abortion clinic for using its space 
and staff to obtain consent for tissue donations and to retrieve tissue from 
aborted fetuses. However, the abortion facility should not charge the agency a 
fee beyond reasonable expenses incurred in retrieving fetal tissue at their 
facility. 

For-profit firms that prepare, process, and distribute fetal tissue for 
research or therapy should be free to recoup their costs, including some 
"profit" to cover the costs of obtaining the capital that makes their services 
possible. Such payments are consistent with the role of for-profit physicians, 
hospitals, drug companies, air transport, and other services in solid organ 
transplantation, all of which also depend upon altruistic donation of cadaveric 
human remains. 

28This does not mean that it would be unethical to abort after having been 
made aware of donation options. See note 6 supra. 

2942 U.S.C.A. #274e (West Supp. 1985); ARK. STAT. ANN §82-439 (Supp. 1985); 
ILL. ANN. STAT. ch. 38, §81.54(7) (Smith-Hurd 1983); I.A. CIV. CODE ANN. art. 
9:122 (Supp. 1987); OHIO REV. CODE ANN. §2919.14 (Page 1985); OKI.A. STAT. tit. 
63, §1-735 (1987); FI.A. STAT. ANN. §873.05 (West Supp. 1987); MASS. GEN. I.AWS 
ANN. ch. 112, §1593 (1964); ME. REV. STAT. ANN. tit. 22, §1593 (1964); MICH. 
COMP. I.AWS ANN. §333.2690 (West); MINN. STAT. ANN. §145.422 (West Supp. 1986); 
N.D. CENT. CODE §14-02.2-02 (1981); NEV . REV. STAT. §451.015 (1985); R.I. GEN. 
I.AWS §11-54-l(f) (Supp. 1987); TENN. CODE ANN. §39-4-208 (Supp. 1987); TEX. 
PENAL CODE ANN. §§42.10, 48.02 (Vernon 1974 and Supp. 1988); and WYO. STAT. §35-
6-115 (1986); 18 PA. CONS. STAT. §3216 (Purdon 1983). See also Note, Regulating 
the Sale of Human Organs, 71 Va. L. Rev . 1015 (1985). 

30The National Organ Transplant Act, for example, allows "reasonable 
payments associated with the removal, transportation, implantation, processing, 
preservation, quality control, and storage of" the organs and tissue covered by 
that act. 42 U.S.C.A. #274 (e). Many state laws have similar exceptions . 
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Aborting to Obtain Tissue for Transplant 

Central to the argument for NIH funding of fetal tissue transplant research 
has been the assumption that such t~ansplants will not necessitate pregnancy and 
abortion to produce fetal tissue. 

No need now or in the foreseeable future will exist to have a woman 
conceive and abort to produce fetal tissue. With 1.5 million abortions 
occurring annually to end unwanted pregnancies, the supply of fetal tissue for 
research and therapeutic needs appears to be adequate for many years to come. 
Nor is there presently any indication that fetal tissue antigenicity will be so 
important that a close genetic match between source and recipient will be 
necessary, which could lead family members to conceive and abort to obtain 
tissue for transplant. 

In light 0£ these supply considerations, at the present time a policy 
against aborting solely to obtain tissue for transplant, against donor 
designation of tissue recipients, and against fetal tissue donations to family 
or friends is desirable. It will not prevent needy patients from receiving 
fetal tissue transplants, and will quie .:. fears that women will be coerced or 
pressured into conceiving and aborting for transplant purposes, or that 
abortions solely to produce tissue for transplant will occur. 

If the situation changes so that the supply of fetal tissue from family 
planning abortions proves inadequate, the ban on donor designation of recipients 
and aborting for transplant purposes should be re-examined. The ethical and 
legal argwnents in favor of and against such a policy would then need careful 
scrutiny to determine whether such a policy remains justified.31 In the 
meantime the fear that fetal tissue transplants will lead to abortions to obtain 
tissue for transplant should not prevent use of tissue from abortions not 
performed for that purpose. 

31When another person's life or health depends on it, the argument in favor 
of abortions to obtain tissue is much stronger than has generally been thought. 
See Robertson, note 3 supra. 
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DISSENTING STATEMENTS 

Rabbi J. David Bleich 

FETAL TISSUE RESEARCH AND PUBLIC POLICY 

Questions focusing upon the morality of abortion are among the most 
emotion-laden and divisive issues of our time. The Supreme Court has ruled 
that, as a matter of law, the constraints that society may place upon 
performance of abortions are severely limited. Although the judiciary is 
empowered to declare the law, it does not function as an arbiter of morality. 
The morality of induced termination of pregnancy remains a contentious issue in 
our society. 

The decision of the Supreme Court in Roe v. Wade serves to curtail 
legislative initiative designed to hamper a woman's right to make' her own 
determination regarding the morality of induced abortion. There is, however, 
nothing in our law or in the mores of our society that argues for governmental 
action designed to support or to facilitate abortion. Quite to the contrary, it 
behooves all branches of government to maintain strict neutrality with regard to 
matters of controversy judicially declared to fall within the realm of private 
morality. Thus governmental agencies should neither grant their imprimatur--nor 
allow themselves to be perceived as granting their imprimatur--to the voluntary 
termination of pregnancy even when such a procedure is undertaken for the most 
noble of reasons. Support or encouragement of abortion by any Federal agency is 
ipso facto governmental endorsement of the moral nature of such procedures. 

It has been tacitly assumed by the Advisory Panel from the very outset of 
its deliberations that our society should not lend its sanction to the 
performance of an abortion when the decision to induce an abortion is motivated 
solely by a desire to further scientific knowledge. Societal support of a 
woman's decision to conceive so that the fetus may be aborted for such purposes 
has been viewed by the Advisory Panel as equally repugnant. Moreover, although 
the goal may be realizable only to a greater or a lesser degree, the report of 
the Human Fetal Tissue Transplantation Research Panel is clearly predicated on 
the acknowledged, albeit unenunciated, premise that NIH-funded fetal tissue 
transplantation should not be conducted in a manner that might encourage the 
performance of any abortion that would otherwise not occur. To that end, the 
participants in the majority report of the Advisory Panel have unanimously 
recommended that there be no Federal funding of programs involving experimental 
transplants performed with fetal tissue derived from an abortion provided by a 
family member, friend, or acquaintance; that solicitation of consent for use of 
such tissue and even preliminary discussion of tissue donation be delayed until 
after a consent to the abortion has been signed; that anonymity between donor 
and recipient be maintained; and that the identity of the donor be concealed 
from the transplant team. 

These mitigating safeguards notwithstanding, intellectual integrity compels 
recognition that the goal of preventing an increment in the total number of 
abortions performed is not totally attainable. The research proposals under 
discussion, if successful, will yield therapies designed to cure or to prolong 
the lives of countless numbers of individuals afflicted with life-threatening 
illnesses. Generation of the potential for preservation of life through the 
intermediacy of abortion must perforce diminish the odium associated with that 
procedure. As an instrument for good, the act of abortion cannot be perceived 
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as an unmitigated evil. A torn, torment ed and guilt-r.idden young lady 
struggling with the moral dilemma associated with a resolution of the question 
of whether "to abort or not to abort" will now have forced upon her one 
additional consideration to be added to the potpourri of social, economic, and 
moral forces pushing and tugging in opposite directions. Moreover, involvement 
of prestigious institutions and respected members of the scientific community 
coupled with implied gover nmental approval, as evidenced by the NIH funding of 
research in which utilization of the aborted fetus is crucial, combine to endow 
the ' abortion procedure with an aura of moral acceptability. Surely, in at least 
some instances, those factors will tip the decisionmaker's scales against 
preservation of the fetus.l 

The Advisory Panel has endeavored to formulate recommendations designed 
bo t h to safeguard fetal li£e and to pe rmit support of potentially life-saving 
scientific research . The conclusions of the Advisory Panel reflect a balancing 
of those interests expr essed through a policy of damage containment. Those 
conclusion represent an attempt to discourage abortion to the fullest extent 
possible short of an outright ban on fetal tissue transplantation. The goal of 
nonenhancement of abortion i s illusory; the attempt at approximation is 
laudable.2 

1rt is certainly not uncommon for women generally disposed against abortion 
to decide to terminate an unwanted pregnancy. Such women are reported to 
experience a significant degree of cognitive dissonance. See Michael B. 
Brachen, "The Stability of the Decision to Seek Induced Abortion," Rese.arch on 
the Fetus: Appendix, HEW Publication No. (OS) 76-128, p. 16-15. Thus it is not 
surprising that conflict during decisionmaking is reported as being quite 
prevalent. Ibid., p. 16-16. The percentage of women who undergo at least one 
change of decision with regard to abortion is reported to be approximately one 
third. Ibid., pp. 16-2 and 16-16. Given the vacillation which is known to 
exist, any relevant factor may become decisive in reaching a decision. 
Although, in the absence of statistical data, it is impossible to predict the 
percentage of women to whom beneficial aspects of participation in fetal tissue 
transplantation projects may become the factor in the absence of which a final 
determination to abort would not occur, it is certain that for at least some 
women this will be the case. 

2Regrettably, the recommendations of the Advisory Panel fall short of 
maximum approximation of this goal. Federal funding conveys an unintended 
message of moral approval for every aspect of the research program. The 
distinction between moral approval of use of the product of an already completed 
abortion and the abortion itself is extremely subtle and, even if expressly 
formulated, unlikely to be fully appreciated. Nevertheless, if left ' 
unarticulated, many more women will be left with the erroneous impression that 
induced abortion is condoned by the Federal Government as acceptable. For at 
least some of those women, this erroneous impression will have a decided effect 
upon their determination to undergo an abortion. The NIH should certainly take 
appropriate measures to counteract any such misimpression. Meaningful measures 
should be taken to assure that literature describing fetal transplant programs, 
press releases, and public information programs spell out this point with utmost 
clarity. The method most effective in assuring that this information is 
actually received by women involved in fetal tissue donation is to include a 
legend or notice to this effect in the consent form signed by the donor. The 
consent form might simply state that solicitation of the consent does not 
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Opposition to Federal funding of research projects involving use of fetal 
tissue obtained by means of induced abortions focuses upon three considerations: 

1) No benefit may be derived from an act of such inherent immorality; the 
benefit itself constitutes a malum per se. 

2) Federal funding constitutes complicity and collusion in the antecedent 
abortion even if the abortion would have been performed in the absence 
of a research program for which utilization of the abortus is 
required. Since the implication of endorsement is a necessary 
concomitant of funding, funding must be eschewed in order to avoid the 
collusion inherent in the funding relationship. 

3) Research of this nature will inevitably effect an increment in the 
total number of abortions performed. Hence governmental funding is, 
in effect, application of societal resources to activities that will 
result in loss of additional fetal lives. 

It must be emphasized that these objections would not necessarily obtain in 
a situation involving organ tissue obtained from a homicide victim. 
Homicide is recognized by all, and commonly by the perpetrator himself, as a 
heinous offense and as a crime against society. From the societal perspective, 
homicide is aberrant behavior. Homicide is a crime and, if apprehended, the 
murderer will be prosecuted to the fullest extent of the law. Utilization of 
the body of the victim for scientific purposes could not conceivably be 
construed as an endorsement of the antecedent homicide. Nor could such 
utilization, or the contemplation of such utilization, possibly lead to an 
increase in the incidence of homicide. Abortion, on the other hand, is regarded 
in some sectors of our society as innocuous and condoned as a morally neutral 
act. Those who regard feticide as akin to homicide perforce view abortion, as 
presently performed, as socially sanctioned homicide. The wanton nature of the 
destruction of fetal life with societal approval imbues the moral offense with a 
gravity that greatly exceeds that of aberrant, socially condemned acts of 
homicide. Moreover, the sheer number of abortions required to sustain such 
research programs serves to magnify the immoral nature of the offense. We are 
confronted, not by isolated, individual acts of immorality in which the product 
of the act can be isolated from the act itself, but with programs and policies 
predicated upon the assumption that such acts are performed in inordinately 
large numbers, as a matter of course. 

Each of the earlier enumerated objections is founded upon a cogent moral 
concern. Ceteris paribus each of those considerations may well be of sufficient 
moral gravity, in and of itself, to compel withholding of support for such 
research. However, the problem is rendered more complex by virtue of the fact 
that the lives of countless numbers of patients might be saved or prolonged by 
utilization of tissue derived from fetuses that would have been aborted 
regardless of whether or not such transplantation will take place subsequently. 
In this context, the question is not whether the procedure is or is not morally 
acceptable because of one or more of the previously enumerated considerations, 
but whether those considerations are of sufficient gravity to prevail over the 

necessarily signify that any person, institution, or agency involved in the 
transplant procedure, or in its funding, approves the abortion procedure by 
means of which the tissue has become available. 
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moral imperative associated with the preservation of human life. Stated 
somewhat differently, the issue is whether policies designed to preserve human 
lives may be put into place with the knowledge that the inexorable effect will 
be the snuffing out of an undeterminable number of fetal lives. 

Resolution of this dilemma will, in part, hinge upon the weight to be given 
preservation of human life as a value within a system of values. If rescue of 
an endangered human life is to be accepted as the dominant value to which all 
others are subservient, and if the immediacy of danger is regarded as 
establishing an immediate duty taking precedence over duties less immediate in 
nature, a compelling case can be made for utilization of an abortus for the 
rescue of a life at risk here and now on the grounds that the duty of preserving 
that life is immediate whereas the obligation to prevent the taking of fetal 
life is less compelling since, at the present moment, no fetal life is as yet at 
risk. 

If, however, a system of values is posited in which preservation of human 
life is not the dominant value, an entirely different moral calculus emerges. 
In such a system homicide remains an unparalleled evil. Nonfeasance · and 
malfeasance may well be regarded as occupying entirely disparate moral planes; 
acts of commission may indeed be regarded as entirely different in nature from 
acts of omission. In such a system, prevention of homicide--and of feticide-
may well occupy a dominant position. Thus, society's duty to prevent 
destruction of fetal lives--a duty to prevent grave evil--may indeed become a 
far more weighty concern than the duty to enhance longevity anticipation. 

A system of ethics which does not recognize an obligation to employ 
extraordinary means in the preservation of human life does not posit 
preservation of human life as the paramount moral value. Renunciation of an 
obligation to employ extraordinary means is nought but a tacit acknowledgement 
that other values are at least equal to the value of human life. Inordinate 
expense, pain, loss of limb, separation from family and familiar surroundings 
have all been held to constitute extraordinary means., Those considerations 
reflect values that, in such a value system, need not be sacrificed for 
prolongation of life. It may well be contended that utilization of an abortus 
for such purpose is "extraordinary" if for no other reason than that it will 
lead to an increase in loss of fetal life or, to state the same proposition in 
different terms, because prevention of feticide constitutes a value at least 
equal to and, arguably, greater than prolongation of life. 

Our society, in its institutions, mores, and public policies, certainly 
regards enhancement of longevity anticipation as but one value among many--an 
important value, to be sure, but hardly as the paramount value to which all 
others are subordinated. Failure to regard prevention of wanton destruction of 
nascent life as a value at least on par with much lesser concerns that are 
permitted to interfere with and to negate the value inherent in prolongation of 
human life can only be the product of either a failure to appreciate the 
sanctity of fetal life or of a certain inconsistency in moral reasoning. 

Moreover, the duty of preservation of life is rendered far less compelling 
by virtue of the fact that the projects for which funding is presently sought 
are experimental in nature. The procedures, as applied to humans, are 
essentially untried and untested; therapeutic benefit is, as yet, undetermined. 
The cost in terms of fetal life is far more certain than the therapeutic 
benefit. Futhermore, the benefit to prospective patients cannot be regarded as 
immediate. Assuming that the contemplated research is fruitful and will lead to 
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development of therapies for various life-threatening illnesses, the benefits 
will be eventual rather than immediate. Procedures must be perfected and 
techniques honed before significant benefits can be anticipated. 

To the extent that the duty to preserve life is compelling and takes 
precedence over other duties because the demand for rescue is present here and 
now, responsive action in the form of allocating societal resources for research 
programs cannot be subsumed under that imperative; scientific research cannot be 
regarded as commanded by virtue of the immediacy of the compelling demand to 
rescue human life. 

The duty to embark upon such projects because of their lifesaving potential 
is thus diminished for two reasons: 1) the therapeutic efficacy of the 
procedure is unknown, and 2) the benefits will not accrue immediately but will 
become available only to future patients. The moral harm, on the contrary, is 
1) known with a conviction approaching certainty, and 2) immediately attendant 
upon, and triggered by, implementation of the social policy under consideration. 
On balance, the duty to refrain from a course of action that will have the 
effect of increasing instances of feticide must be regarded as the more 
compelling moral imperative. 
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James .Bopp. Jr. 1 Esq. and James Tunstead Burtchaell, C.S.C. 1 Ph.D. 

HUMAN FETAL TISSUE TRANSPI.ANTATION RESEARCH PANEL: STATEMENT OF DISSENT 

The report of this panel is essentially a series of answers to ten 
questions posed to the National Institutes of Health by the Assistant Secretary 
for Health. With the other panelists we have participated in the discussions 
and the drafting process, and have cast our votes for or against the various 
answers. 

In a larger sense, however, the sum of it all is a single question: 
whether transplantation research using human fetal tissue derived from induced 
abortions is an acceptable act for sponsorship ·by an agency of the Federal 
Government. That great issue has not been dealt with adequately by the Report. 
Indeed, we believe it has been avoided. Hence the need to file this Di_ssent. 

The Assistant Secretary for Health has ranked the questions he set before 
us, in order of significance, as ethical, legal, and scientific. 

To begin with the matter of last priority, the hasty and unmethodical 
nature of our scientific inquiryl accredits us to do little more than report: 
1) that compassionate advocates of those afflicted by various handicaps, 
diseases, and injuries ardently champion the resumption of transplantation 
research; 2) that scientists and clinicians are more cautious in their hope than 
are the advocates, at this early stage of research, about the therapeutic 
results it might yield; and 3) that we might all be disposed towards the 
proposed research were there no ethical objection to the source of the fetal 
tissue. That this,research might be scientifically promising has not been at 
issue among us, though our collegial competence to make such a judgment at this 
time is incomplete. 

Indeed, it was obvious that the scientists selected by the NIH to give 
testimony were long-term NIH beneficiaries, and they did little to spread before 
us any of the serious opposition being raised in the scientific literature to 

lThis panel has been asked to resolve matters of great import with much 
less time and resources than its two antecedent bodies, the Peel Commission in 
Great Britain (The Use of Fetuses and Fetal Material for Research: Report of 
the Advisory Group to the Department of Health and Social Security, Scottish 
Home and Health Department and the Welsh Office, 1972) and the DHEW Commission 
in the United States (Report and Recommendations on Research on the Fetus: The 
National Commission for the Protection of Hwnan Subjects of Biomedical and 
Behavioral Research, 1975). Of the former, Peter J. Mccullagh writes: "The 
Peel Report ... was the product of six meetings. Its reading provides no 
grounds to disbelieve this .... My advice to the reader who remains 
unconvinced of its superficiality is that, to paraphrase the Report's comments 
on foetal tissue use, 'there is no substitute' for reading the original in its 
entirety. No attempt was made, in writing the Report, to attribute sources to 
any of the categorical statements it contains." (The Fetus as Transplant Donor: 
Scientific. Social and Ethical Perspectives [New York: Wiley/Liss, 1987], 197). 
As for the latter report, Paul Ramsey has recounted how attempted evasions of 
the Freedom of Information Act and active disinformation by the NIH promoted its 
arrival at desired conclusions (The Ethics of Fetal Research [New Haven: Yale 
University Press, 1975], ch. 1). 
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such research. For instance, we heard little of the more cautionary view held 
among scientists and clinicians, that in many applications there have not been 
adequate animal research trials using subhuman primates.2 

Ascending to the next level of concern: the legal questions put to the 
panel should probably be answered by a group that can address them more 
rigorously than we have. What we do find is a pattern of State legislation 
which suggests substantial support for prohibiting or restricting the use of 
aborted fetal tissue in research. 

But since the panel's advice is asked about Federal sponsorship through 
funding, not just about criminal statutes, larger public policy concerns must 
also claim our attention. It is true, as advocates reminded the panel 
repeatedly, that abortion is currently legal. But it is also true that for 
over a decade it has been the policy of the Federal Government not to allow 
taxpayers' money to subsidize abortions--by the Hyde Amendment. With the action 
of the lOOth Congress, there is no longer any direct Federal subsidization of 
abortion. Moreover, the 1988 presidential proclamation affirming the person
hood and right to life of the unborn, 3 the Title X family planning regulations 
which separate family planning programs from symbiotic relationships with 
abortion providers, the repeated attempts of the several States to reinstate 
some of the restrictions on abortion struck down by the Wade and Bolton 
decisions, and the consistent rejection of abortion on demand by public 
opinion during the past thirty years4 all cast a very dark shadow over any 

2see, for instance, R. J. Joynt & Donald M. Gash, "Neural Transplants: Are 
We Ready?" Annals of Neurology 22 (1987): 455-56; John R. Sladek, Jr. & I. 
Shoulson, "Neural Transplantation: A Call for Patience Rather than Patients," 
Science 240 (1988): 1386-88; Roy A. E. Bakay & Daniel L. Barrow, "Neural 
Transplantation for Parkinson's Disease," Journal of Neurosurgery 69 (1988): 
807-810. In this regard, Dr. Thomas Gill was one of only two experts to address 
the panel that expressed this view. He gave four cogent reasons why further 
animal studies might be needed before human trials were begun. Statement of 
Thomas J. Gill, Panel Transcript, 15 September 1988, 40-41. These reasons to 
postpone human fetal transplant research were neither refuted nor discussed by 
the swarm of experts who urged no delay. 

3Presidential Proclamation of 14 January 1988. 

4Public opinion polls for nearly thirty years now manifest a stable ethical 
appraisal of abortion. One fifth of all adult Americans reject abortion except 
to spare the life of the mother. At the other end of the opinion spectrum, one 
fourth of the public accepts abortion on demand. The large population between 
those polar groups accepts abortion in the rare and difficult cases when 
pregnancy results from felonious intercourse (rape or incest). Abortion to 
avert the birth of a handicapped child usually receive.!> less than a clear 
majority of affirmative opinion. These polls are frequently interpreted as 
showing that about 80% of all Americans accept abortion for some reasons. This 
is true but misleading, because the reasons they accept account for only perhaps 
1% of all abortions performed. It is more accurate to read in the polls that 
75% of the public considers about 99% of all present abortions to be 
unacceptable. This consistency of public opinion as manifest in Gallup, Harris, 
NORC, Yankelovich, Newsweek, and other polls has been chronicled by Professor 
Judith Blake of UCLA and Professor Raymond Adamek of Kent State University, the 
most capable analysts of opinion surveys on abortion in the 1960s and 1970s, and 
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government proposal to institutionalize a collaboration with the abortion 
industry. 

Further reflection on the panel's responses and the Assistant Secretary's 
concerns makes it clear that both proponents and opponents understand that 
whether or not fetal tissue transplantation is scientifically plausible or 
legally permissible and/or well intentioned is beside the point if the procedure 
is ethically unacceptable to begin with . We cannot conclude, as the panel does, 
that because abortion and research that profits from abortion are legal and 
because the research is conducted with therapeutic intentions, it is therefore 
acceptable public policy for the government to sponsor it. This entirely 
sidesteps the ethical issue, or else it assumes that what is legal and well 
intentioned must be morally acceptable. 

The question of overriding importance is whether the beneficial prospect of 
transplantation research is subverted by its association with elective abortion. 
For example, is the source of the fetal tissue inseparably linked to any uses 
subsequently made? Will fetal tissue transplants increase the probability that 
women who are ambivalent about carrying their pregnancies to term will abort? 
Even assuming that direct involvement or close cooperation between the 
transplant team and the abortion industry were avoidable, is there a more moral 
complicity between them? These are only a few of the questions which must all 
be answered satisfactorily in order for this research to be considered ethically 
acceptable. 

1) First Argument: Lack of Rightful Consents 

Who can grant authentic consent for the use of electively aborted fetal 
remains? The panel proposes that the mother can do so. The usual understanding 
is that she would be acting as the parent/protector of her offspring, after she 
agrees to consent to the abortion. But when a parent resolves to destroy her 
unborn, she has abdicated her office and duty as the guardian of her offspring, 
and thereby forfeits her tutelary powers. She abandons her parental capacity to 
authorize research on that offspring and on his or her remains. 

in the 1980s, respectively. See Blake and Jorge del Pinal, "Predicting Polar 
Attitudes toward Abortion in the United States," in Abortion Parley, ed. James 
Tunstead Burtchaell (Kansas City: Andrews & McMeel, 1980), 27-S6; Adamek, 
"Abortion Policy: Time for Reassessment," ibid., 1-26; Abortion and Public 
Opinion in the United States (Washington: NRL Educational Trust Fund, 1986). 
See also Burtchaell, Rachel Weeping (Kansas City: Andrews & McMeel, 1982), 
96-lOS. 

Sour remarks here are thus offered as primarily ethical, not legal. The 
Uniform Anatomical Gift Act appears to categorize unborn humans as subjects for 
research only if they are living. Consent for use of cadaverous fetal tissue is 
not treated under the ordinary legal norms for informed consent, but under those 
for disposition of human remains. But there are ethical obligations that 
restrict us from arbitrary seizure of another's bodies or property post mortem. 
For what follows on the subject of consent, see Burtchaell, "University Policy 
on Experimental Use of Fetal Tissue," IRB: A Review of Human Subjects Research 
10,4 (July/August 1988): 7-11. 
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The late Paul Ramsey considered the plausibility of an aborting mother 
giving consent to have her unborn offspring's body used for research: 

The fundamental model for legitimate parental 
consent in place of a child's is ... proxy 
consent that is medically on behalf of the child. 
. . . Parental consent is sought and is believed 
valid because parents are presumed to be 
"caretakers" for their infant children. Care is 
the attribute or virtue that qualifies parents as 
proxies, not strong or weak feelings, or strong or 
mild "interest" . . . It would be odd if we do not 
rescue from the deputyship of parents abortuses who 
have been abandoned by them as we would children 
abandoned in institutions.6 

He concludes that it is "morally outrageous," "a charade," to give to an 
aborting woman any legitimate standing to act as a protective proxy for that 
child's body. Though he was speaking of research on a still-living fetus, the 
moral force of his comments applies as well to permission to use aborted fetal 
remains. 

This same point was made clearly by the President of the United States only 
a week ago in his letter to the spokesman for the group of more than 800 
signatories of an appeal not to permit fetal transplantation research from 
aborted remains: 

The use of any aborted child for these purposes 
raises the most profound ethical issues, especialiy 
because the person who would ordinarily authorize 
such use--the parent--deliberately renounces 
parenthood by choosing an abortion.7 

Ours is an ancient obligation to treat human remains--body and property-
with deference. The body may be a mere corpse and the estate mere chattels, but 
our treatment of them--insofar as they are identifiable with the person who left 
them behind--takes on the color of our relationship to that person. "If the 
body is indivisible from that which makes up personhood, the same respect is due 
the body that is due persons. 118 

6Paul Ramsey, The Ethics of Fetal Research (New Haven: Yale University 
Press, 1975), 89-99 (emphasis in original). 

7President Ronald Reagan, in a letter to Joseph R. Stanton, M.D., Brighton, 
Massachusetts, of the Value of Life Committee. 

8u . s. Congress, Office of Technology Assessment, New Developments in 
Biotechnology: Ownership of Human Tissues· and Cells--Special Report, 
OTA-BA-337 (Washington, DC: U.S. Government Printing Office, 1987), 130 . 
This study, which enjoyed the consultancy of four members of our panel, stated 
that if the Congress were to be guided by the view quoted, it should incline to 
the policy that commercialized sale and purchase of body parts ought to be 
prohibited. Ibid., 15. This did prove to be the choice of the present Congress 
whose bill to that effect, the Organ Transplant Amendments Act of 1988, 
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How we treat human remains is both a function and a cause of our bond with 
human persons. No one who remembers Mussolini's body hanging by the heels from 
a Milan lamppost could doubt it. The partisans were dishonoring his person, and 
enacting defiance against any future tyrant. Creon's insistence that 
Polyneice's corpse lie exposed and Antigone's determination to bury her brother 
at peril of her own life, are both quite personal actions: towards the degd 
youth and towards all whose spirits crave rest. John Kennedy's funeral and the 
disposal of Adolph Eichmann's remains both illustrate how our treatment of 
bodies is, in a powerful way, our definitive treatment of those they embodied. 

If we honor a fellow human while she is living we have no choice but to 
honor her body after death. To confiscate it discredits all ostensible dignity 
we accorded that person in vivo and orients us to treat still other persons with 
contempt. Stephen Toulmin mentions the importance and the moral relevance of 
the "fear that any relaxation in the general feelings of reverence towards the 
tissues and remains of the dead and dying could give the color of extenuation to 
other forms of callousness, violence and human indifference."9 If my property 
is the extension of my person, then my body is my surrogate. Especially if one 
has had an ambiguous association with someone's death, to seize the dead 
person's remains for one's own purposes is the act that dissolves all ambiguity. 
When we forcibly requisition someone's body we are treating that person--not 
just his or her corpse--as of negligible dignity, or none. 

There is nothing inherently unethical in research or experimentation upon 
the remains of humans who are victims of homicide, provided that consent is 
given, as is normally required, by the surviving guardian or next-of-kin and_ 
that the experiment does not enact indignity upon the deceased. But the very 
agents of someone's death are surely disqualified to act on the behalf or in the 
stead of the victim--disqualified as a man who has killed his wife is morally 
disqualified from acting as her executor. And in the case of a human abortus, 
it is the very guardians of the unborn who have collaborated in his or her 
destruction. 

We must note one further point in this matter of maternal consent. The 
panel attempts to avoid this objection by proposing that the mother decides to 
donate her to-be-aborted offspring's remains for research in the way that a 
surviving relative can bury or otherwise dispose of a cadaver after death. Yet 
the panel recalls that tissue donation is commonly made either "by the decedent 
while alive or by the next of kin after his or her death."lO As is well known, 
during one's lifetime no one but the person himself or herself can consent to 
donation of remains (unless empowered by protectorship of minor children or 
power of attorney or court-assigned wardship). To avoid the thrust of our 
argument about the abrogation of parental authority the panel treats the mother 
as one acting, not as a protector or proxy for her child, but as "next-of-kin." 
And since the scientific requirements for fetal tissue preservation practically 
require the consent to be made ante mortem, the panel's position associates 
itself with an ominous innovation: that within one's lifetime another person be 

P.L. 100-607, was signed on 4 November 1988, during our panel's term of service; 
see also 42 U.S.C., sec. 274e. 

9stephen Toulmin, "Fetal Experimentation: Moral Issues and Institutional 
Controls," Research on the Fetus: Appendix, 10-11. 

lOPanel Report. Answer to Question 4, Considerations. 
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legally permitted to assume authority, not as a protector exercising protective 
care, but as a survivor acting in her own interests. We can think of no sound 
precedent for putting a living human into the power of such an estranged person, 
not for his or her own welfare, but for the "interests" of the one in power. 

Is This Research Dissoci~ble from Abortion? 

We were presented with four distinct ethical defenses of the use of tissue 
obtained through induced abortion. Firstly, objections to scientific use of 
abortion-supplied body parts have repeatedly been characterized as strongly felt 
sentiment, "deeply charged with emotion." "Emotivism" is the name for this kind 
of moral reflection, if it can be called reflection at all, which "understands" 
the warrants for serious moral judgments to rest ultimately upon rationally 
undiscussible and irreconcilable desires or feelings. Thus the measure of 
rightness for any moral claim is not its coherence with a rationally defensible 
set of practical principles or their position relative to some objective "good," 
but the degree of emotional vehemence behind it. "Good will" replaces the good; 
"sincerity" displaces rational argument. In the discussion of fetal 
transplantation research, determined and disciplined moral discourse has been so 
regularly confused with emotion that one may fairly ask whether some advocates 
of this research believe that all ethical conviction is nothing more than 
passionate and irrational feeling.11 

Another vindication of fetal research with aborted tissue was grounded on 
the assumption that our inward dispositions alone determine the ethical value of 
our behavior. Several senior research sponsors expressed to the panel their 
indignation that the work to which they had dedicated years of goodwill could be 
considered exploitative. They resented having their integrity appraised by 
reference to anything but their good intentions.12 

A third ethical stance dealt with the abortion/transplantation matter as 
one devoid of morally relevant considerations. Its advocates behold the 
prospect of relieving handicap and affliction as so incomparably beneficial that 
any moral deficits are irrelevant. As the director of the American Parkinson 
Association has been quoted as saying, "The majority of people with the disease 
couldn't care less about the ethical questions--they just want something that 
works."13 

11oean Samuel Gorovitz, of Syracuse University, in his remarks to the 
panel, characterized those who oppose the use of fetal tissue from induced 
abortions for transplantation as "driven by a naive passion for simplicity 
whose capacity to reason simply shuts down when they hear the word 'fetus'." 
Statement of Samuel Gorovitz, Panel Transcript, 15 September 1988, 479. 
Dr. Kenneth Ryan, the panel's chairman of scientific issues, is quoted in an 
article about the panel's deliberations as describing the antiabortion lobby as 
appealing to "a form of fundamentalism" that "foments hatred and violence." The 
Washington Post: Health, 18 October 1988, 4/19. 

12see, e.g., Statement of Robert Stevenson, Panel Transcript. 15 September 
1988, 543. One is reminded that it is not the goodness of the decisionmaker but 
the goodness of the decision that is morally relevant. 

131n Richard John Neuhaus, "The Return of Eugenics," Commentary 85,4 (April 
1988): 18. 
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These two approaches--which focus exclusively on the actor's motives or on 
the benefits to be derived from the therapy--take little account of the reason 
why we were called to consider these matters at Bethesda in the first place. 
The history of the abuse of human research subjects, from Tuskegee to Dachau to 
Willowbrook to Helsinki, cries out unambiguously that neither the goodwill of 
the researcher nor the prospective yield in beneficial knowledge has the 
slightest fingerhold on any moral right to relieve one human's affliction by 
exploiting another. That same abuse-marked history shows well that when 
scientists or therapists set out to exploit one group to benefit another, it is 
invariably the disadvantaged who suffer for the powerful. 

It was the fourth defense of transplantation research that was most 
thoughtfully argued and the one which the panel adopted. After conceding that 
"(i)t is of moral relevance that human fetal tissue for research has been 
obtained from induced abortions," the panel endorsed the use of aborted fetal 
remains for transplantation based upon a utilitarian calculusl4 of the 
"significant medical goals" which the research seeks to achieve.ls The panel 
thus sought to dissociate the research from abortion in numerous ways: informed 
consent for the research must be distinct from and subsequent to consent for the 
abortion; even preliminary information about tissue donation should be withheld 
from the pregnant woman before she consents to the abortion; the procedures of 
abortion should be kept independent from the retrieval and use of fetal tissue; 
no financial compensation should be offered to parents or providers for aborted 
remains; parents must not be permitted to designate or to know the identity of 
the beneficiaries of their aborted children's tissue; no abortion and donation 
should be permitted between relatives, lest a child be conceived for this 
purpose; and abortion procedures should not be altered to accommodate the 
transplantation. 

The panel thus attempts to evade the ethical issue by sequestering fetal 
tissue research from the broader matter concerning abortion. The research 
problem is thereby reduced to a legal or scientific one, and the only moral 
problems left are procedural ones. Indeed, in its central recommendation, it 
reaches an ethical conclusion on legal and scientific grounds: 

It is of moral relevance that human fetal tissue 
for research has been obtained from induced 
abortions. However, in light of the fact that 
abortion is legal and that the research in question 
is intended to achieve significant medical goals, 

14Inexplicably missing from this utilitarian calculation are the morbidity 
and mortality risks to the recipient of the transplant, which are reported as 
"high." Rick Weiss (quoting Donald M. Gash of the University of Rochester), 
"Fetal-Cell Transplants Show Few Benefits," Science News 134 (1988): 324. 

lSThat fetal tissue transplantation may be longer on promise than on 
results was reported at the annual meeting of the Society for Neuroscience 
(18 November 1988) where researchers conceded that few of the patients who have 
received fetal tissue transplants for Parkinson's disease have shown defined 
clinical improvement. In the case of those who have shown some improvement it 
was difficult to resolve whether the transplants were responsible. As a result, 
more animal studies were called for. Ibid. 
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the panel concludes that the use of such tissue is 
acceptable public policy.16 

The only significant ethical claim propounded in the Panel Report is a 
negative one: that human fetal tissue transplantation research is ethically so 
isolated from the abortion which delivers up its supplies that there is no moral 
connection between the two. It is that claim, which is stated but not argued, 
that we undertake here to discredit. 

Advocates of this use of fetal tissue have acknowledged that induced abor
tion is a "tragedy," that they regret or even deplore it, but that the use of 
human flesh supplied by induced abortion implies no moral agency in that abor
tion. Research can then draw some benefit for medical science from what might 
otherwise have been an unrelieved tragedy. Death was not the scientists' doing. 
Indeed it was they who turned one victim's death into another victim's recovery. 
And by establishing various barriers between abortion and tissue use, they imply 
that a sort of moral autoclave will sterilize the tissue ethically so that it 
can be used without contamination by association with its method of supply. 17 

We contend that this attempt is futile, and that the appropriation of 
aborted human fetal remains for transplantation research effectively allies 
itself to the abortion industry in two distinct ways. We note that our argument 
runs in close concurrence with the dissenting statement of Rabbi J. David 
Bleich, a member of the panel. 

2) Second Argument: An Incentive for Future Abortions 

We must now ask whether the institutionalized use of aborted human remains 
will foreseeably constitute an endorsement that will effectively increase the 
incidence of abortion in our land. 

This could be happen in two ways. First, fetal tissue transplantation 
would further entrench the abortion industry by the symbiotic relationship which 
would arise between it, the medical community, and the beneficiaries of fetal 
tissue transplants.18 Second, the widespread use of fetal tissue 

16Panel Report, Answer to Question 1. 
report reaches ethical conclusions grounded 
exclusively either legal or scientific. 

In several of its segments the 
on considerations that are 

17The panel makes its recommendations in the belief "that these abortions 
would occur regardless of their use in research, that neither the researcher nor 
the recipient would have any role in inducing or performing the abortion, and 
that a woman's abortion decision would be insulated from inducements to abort to 
provide tissue for transplant research and therapy." Panel Report, Answer to 
Question l, Considerations. The panel however provides no evidence or analysis 
to support the belief that the guidelines will actually have such an effect. It 
thus assumes that which is most seriously contested. 

18one witness before the panel predicted that "as various interest groups 
become accustomed to and dependent upon supplies of fetal tissue they will 
inevitably seek to enforce their right to this material." Idem (quoting Stuart 
A. Newman of the New York Medical College), "Forbidding Fruits of Fetal-Cell 
Research," Ibid. 134 (1988): 297. 
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transplantation could reasonably be expected to increase abortions, since 
knowledge of transplantation will induce some women to have abortions, who would 
otherwise not do so. In other words, this research may constitute complicity 
with abortion before the fact. 

Successful fetal transplantation therapies will require the systematic 
acquisition of fetal tissue from abortion clinics and hospitals. To ensure that 
fetal tissues are fresh, the process of tissue acquisition must be integrated 
into the procedures of the abortion clinic, so that the woman's consent to the 
use of fetal tissue would be obtained before the abortion and the fetal remains 
collected and processed immediately afterwards. If this process is conducted by 
tissue acquisition personnel who are not abortion clinic employees, their 
presence on site at the clinic would be required.19 

There would arise, therefore, a symbiotic relationship between the abortion 
industry and fetal tissue transplantation therapy. Transplants and transplant 
research could not proceed without the assurance that the abortion industry will 
continue to produce sufficient fetal tissue in the future. The nation's medical 
establishment would thereby reconcile itself with the abortionists it has so far 
disdained, and some of the most enterprising intellectuals in medical research 
and practice would enter into partnership with the abortion industry as the 
supplier of preference for one of their most venturesome, and perhaps promising, 
endeavors. The dignity and prestige this relationship confers upon the abortion 
trade should not. be underestimated. 

Beyond the institutional respectability which would be conferred upon the 
abortion industry is the effect of fetal tissue acquisition upon the practice 
and incidence of abortion. If fetal tissue transplantation from induced 
abortion becomes common, the incidence of abortion can reasonably be expected to 
increase from a combination of beneficent reasons motivating pregnant women who 
are ambivalent about abortion and financial incentives motivating abortion 
clinics. 

Ambivalence toward abortion is a well documented reaction of many women 
when confronted with a problem pregnancy.20 A period of intense anxiety and 

19The intimate relationship between tissue acquisition personnel and the 
abortion clinic was illustrated in the first fetal tissue transplant for 
Parkinson's disease by Dr. Curt Freed of the University of Colorado in November 
1988. In order to obtain desirable fetal neural tissue, Freed spent four days 
at the abortion clinic "drinking coffee all day and looking at tissue that was 
unacceptable." Thomas H. Maugh II (quoting Freed), "Doctor Who Broke 
Restriction on Fetal Tests Under Attack," Los Angeles Times, 21 November 1988, 
I/3. During his time at the clinic, Freed was not only looking for the presence 
of "a portion of the brain tissue that hasn't been destroyed that is potentially 
useful," but also examining the fetal remains to ensure that the abortions were 
complete, a procedure normally performed by an abortion clinic employee. Leslie 
Bond (quoting Freed), "First U.S. Fetal Brain Tissue Transplant Performed," NRL 
News, 5 December 1988, 1. 

20David C. Reardon, Aborted Women (Westchester, IL: Crossway, 1987), 71; 
Joyce L. Dunlop, "Counselling of Patients Requesting an Abortion," The 
Practitioner 220 (1978): 847; Michael B. Brackeri & Stanislav V. Kasl, "Delay in 
Seeking Induced Abortion: A Review and Theoretical Analysis," American Journal 
of Obstetrics and Gynecology 121 (1975): 1008. 
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ambivalence is often experienced during the 24 hours preceding an abortion. 21 
This ambivalence is reflected in the fact that from one-fourth22 to 
approximately one-half23 of women aborting find the decision difficult to make. 
In addition, in studies of pregnant women who chose to abort and others who 
chose to deliver their children, approximately one-third24 to 40 percent of the 
women, whatever their ultimate decision, were reported to have changed their 
decision at least once, with women who aborted being significantly more likely 
to report their decision as a relatively difficult one, to rethink their initial 
choice, and to regret having to have made that decision.25 Some women who have 
made an initial decision to abort will change their minds at the last minute, 
with approximately five percent changing their minds after making an appointment 
to have an abortion26 and approximately one percent changing their minds at the 
abortion clinic itself.27 Significantly, studies reveal that from 24 percent28 
to 37 percent29 of women who abort do not make up their minds until just before 
the procedure. 

Women's decision to abort is influenced by multiple reasons: four, on the 
average.30 For those women who are ambivalent about abortion--that is, the 
40 percent of the pregnant women who have changed their minds at least once and 
who have found the abortion decision difficult--"the pros and cons of the 
decision were somewhat evenly balanced" regardless of which decision is made. 31 

2lcarol Nadleson, "Abortion Counseling: Focus on Adolescent Pregnancy," 
Pediatrics 54 (1974): 768. 

22Thomas D. Kerenyi, Ellen L. Glascock, and Marjorie L. Horowitz, "Reasons 
for Delayed Abortion: Results of Four Hundred Interviews," American Journal of 
Obstetrics & Gynecology 117 (1973): 307. 

23Michael B. Bracken, "The Stability of the Decision to seek Induced 
Abortion," Research on the Fetus: Appendix, 16-3. 

241bid., 16-16. 

25Michael B. Bracken, Lorraine V. Klerman, and Mary Ann Bracken, "Abortion, 
Adoption, or Motherhood: An Empirical Study of Decision-Making During 
,Pregnancy," American Journal of Obstetrics & Gynecology 130 (1978): 256-57. 

26Editor's Note, Obstetrics & Gynecological Survey (1977), 97. 

27Bracken, "Stability," 16-16. 

28M. Diamond, P.G. Steinhoff, J.A. Palmore, et al., "Sexuality, Birth 
Control and Abortion: A Decision-Making Sequence," Journal of Biosocial Science 
5 (1973): 347. 

29Reardon, 15. 

30Aida Torres and Jacqueline D. Forrest, "Why Do Women Have Abortions?" 
Family Planning Perspectives 20,4 (1988): 175. 

31Bracken et al., "Abortion, Adoption or Motherhood," 256. 
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Most women who decide to abort are uncertain about and uncommitted to their 
abortion decision. For them, abortion is a "marginal good," at best.32 

In the abortion decision, there are two important motives which may 
influence the choice: concern for self and concern for others. The most common 
motivation for abortion is self-centered concerns. In the most recent study of 
specific reasons which contributed to the decision to abort, a majority of women 
reported that they were influenced to have an abortion because they were 
concerned about how having a baby could change their lives, they could not 
afford a baby now, and they were having problems with a relationship or wanted 
to avoid single parenthood.33 Some women also felt that they were unready for 
responsibility, or not mature enough, or had all the children they wanted.34 

Concern for others is reflected in the decision of those women who said 
that others' wishes figured in their decision. More than one in five women 
chose to have an abortion at least in part because their husband or partner 
wanted them to. 35 About one-quarter of married women were influenced by their 
husband's desire for an abortion and more than one-quarter of those under 18 
were influenced by their parents' wishes. 36 Thus women seeking abortion are 
influenced by a number of reasons, often in combination, that reflect both 
concern for self and concern for others.37 

32Reardon, 15. 

33Torres and Forrest, 170. 

34Ibid 
~~· 

35Ibid., 176. 

36Ibid 
~~· 

37Recent court cases indicate that some women may also be motivated by 
malice. In Conn v . Conn, a court found that a pregnant woman was willing to 
carry the child to term if she could be sure · that her husband, against whom she 
had filed a marriage dissolution action, could not gain custody of the child 
when born. She said she would carry the child to term if her husband would 
agree to put the child up for adoption by a third party, foreign to the 
marriage. Conn v. Conn, No 73C01-8806-DR-127, slip op. at 4 (Shelby County 
[Ind] Cir. Ct. June 27, 1988), rev'd, 525 N.E.2d 612 (Ind. Ct. App. 1988), aff'd 
and opinion of app. ct. adopted by order, No. 73S01-8807-CV-631 (Ind. July 15, 
1988). 

In addition, the self-centered reasons of some pregnant women are 
immature and even frivolous. · In a court case where an unwed father attempted to 
prevent his girlfriend from having an abortion, the court found that the reasons 
why she sought an abortion included the desire not to be pregnant in the 
summertime so as to look good in a bathing suit and not have an impaired social 
life, and a desire not to share the father with anyone, including their baby. 
In the Matter of Unborn Child H, No. 84C01-8804-HP-185, slip op. at 2 (Vigo 
County [Ind] Cir. Ct., Apr. 8, 1988), rev'd sub nom. Doe v. Smith, No. 84A01-
8804-CV-00112 (Ind. Ct. App. 1988). 
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Fetal tissue transplantation from induced abortions is possessed of strong 
potential to increase abortions by providing both selfish and selfless reasons 
for abortion. 

The American Bar Foundation's Lori B. Andrews, a witness before the panel, 
has argued that a woman should be able to sell the tissue of the fetus she has 
agreed to abort,38 in part because this will make more body parts available.39 
The sale of human embryos for cosmetic production has already been reported and 
kidneys for transplantation from live donors in Brazil and India have been 
advertised for sale to physicians in Germany.40 One bioethicist who addressed 
the panel has acknowledged that "poor women in nations where markets are 
permitted in organs and tissues might seek abortion for financial gain. 11 41 Thus 
if more fetal tissue is needed, "policies aimed at maximizing the utilization of 
infants as donors could lead to increases in the number of elective 
abortions."42 

Selfless motivation can also lead to an increased incidence of abortion. A 
person is motivated by concern for others when the person cares for the welfare 
of others, as a matter of genuine concern.43 Concern for others is manifested 
when the person views her own welfare as bound up in the welfare of others, when 
the welfare of others is of positive concern to her in its own right, and when 
she gives so much weight to the welfare of others that she is prepared in 
principle to subordinate her own welfare to that of others. 44 In each of these 
cases, the person is motivated by concern for others, "because their welfare is 
at issue."45 The motivation comes into operation when the person has 
"internaliz(ed) the welfare of another by way of prizing it on the basis of the 
relationship that subsists between them--a relationship that may be as tenuous 
as mere common humanity."46 

It is reasonable to expect that this selfless motivation, when placed in 
the balance with all other reasons, will tip the balance in favor of abortion 
for some women who are ambivalent. Advocates for fetal tissue transplantation 
have themselves argued that this will provide "some solace" to those having 

38Lori B. Andrews, "My Body, My Property," Hastings Center Report, Oct. 
1986, 28. 

39Rorie Sherman, "The Selling of Body Parts," National Law Journal, Oct. 7, 
1987, 32. 

40Alan Fine, "The Ethics of Fetal Tissue Transplants," Hastings Center 
Report, June/July 1988, 7. 

41Arthur Caplan, "Should Fetuses or Infants be Utilized as Organ Donors?" 
Bioethics 1 (1987): 135. 
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42Ibid --· 
43Nicholas Rescher, Unselfishness (London: Feffer & Simons, 1975), 9. 

44Ibid. 

45Ibid., 6 (emphasis in original). 

46Ibid . , 7. 



abortions, since it will enable them "to help others with whose plight they can 
well empathize."47 One physician who testified before the panel reported that 
women who are to abort consent to fetal tissue transplantation because they are 
"glad something positive could come out of it."48 Indeed, one bioethicist 
claims that "There's a strong argument that intending to use tissue to relieve 
someone else's disease is a better ethical act than having an abortion just 
because you forgot to use a diaphragm."49 Thus, a powerful huinan motivation 
will be thrown into the balance for women considering abortion: concern for 
others. The decision to abort, once difficult and troubling, becomes, for some, 
a noble and selfless act of "doing good for humanity." 

In addition to concern for humanity in general there is concern for a 
family member. Reports have surfaced concerning women who considered getting 
pregnant to provide tissue to treat themselves or a family member,50 and 
prominent bioethicists have argued that this is ethical.5l This has led one 
proponent to conclude that a concern that "the use of fetal tissue for 
transplantation in such cases could become an incentive for abortion . . 
appears well grounded, 1152 and another called it "a serious concern that ought to 
give us pause. 115 3 

The panel acknowledges that "knowledge of the possibility for using fetal 
tissue in research and transplantation might constitute motivation, reason, or 
incentive for a pregnant woman to have an abortion." As a result, the panel 
recommends that "even the provision of preliminary information for tissue 
donation" should not be volunteered to the pregnant woman.54 This 
recommendation does not address the problem, however, as the panel itself 
inadvertently acknowledges. Proponents of fetal tissue transplantation from 
induced abortion claim that it holds "the promise of becoming a revolutionary 
therapy for millions of people suffering from a number of diseases."55 Thus the 
panel admits that "transplantation and research with fetal tissue will become 
general knowledge." Even the relatively rare occurrence of infant organ 
transplant is now well enough known through reports in the media. As a result, 

47caplan, 128. 

48statement of Lars Olson, Panel Transcript. 14 September 1988, 58. 

49Karen Matthews (quoting Prof. Marjorie Schultz), "Fetal Cell Research 
Under Fire," Alameda Times, 27 March 1988, 1. 

50nA Balancing Act of Life and Death," Time, Feb. 1, 1988, 49; Tamar Lewin, 
"Medical Use of Fetal Tissue Spurs New Abortion Debate," New York Times, 
Aug. 16, 1987, 1. 

51Mary Anne Warren, Daniel C. Maguire, and Carol Levine, "Can the Fetus be 
an Organ Farm?" Hastings Center Report, Oct. 1978, 23-25. 

52Fine, 6. 

53Rick Weiss (quoting Kathleen Nolan of the Hastings Center), "Forbidding 
Fruits of Fetal-Cell Research," Science News 134 (1988): 297. 

54Panel Report, Answer to Question 3. 

55statement of H. Fred Voss, 14 September 1988, Panel Transcript, 173. 
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many parents of dying infants are reported to request on their own that their 
child serve as an organ donor. 56 If many are helped by fetal tissue 
transplantation from induced abortions, the knowledge of it would be even more 
widespread, and thus, as the panel finds, "might be one of many reasons to be 
weighed in deciding whether to terminate a pregnancy."57 

For those few women seeking abortion who are unaware of fetal tissue 
transplantation, current abortion practice suggests that they will be informed 
by abortion clinic personnel, reinforcing the abortion decision previously made 
and decreasing the number of those women who would change their minds. The vast 
majority of first trimester abortions are performed in free-standing clinics, 
many for profit, which offer no alternative solutions for an unintended 
pregnancy. Abortion clinic patients are counseled by abortion clinic employees, 
not physicians. The patient does not meet the physician until she is on the 
operating table, prepared for an abortion. Under current law, the pregnant 
woman can consent to abortion for any reason and this consent is obtained by 
abortion clinic employees.SB The role of the abortion clinic counselor is to 
"support the patient and the [abortion] decision she has made"; counselors are 
admonished not to open "new issues of conflict, or to reawaken ... ambiva
lence. "59 Thus abortion counselors act as "facilitators" who are not to 
"inform" their clients, but only to help them "make the choice for abortion with 
the least amount of pain and doubt."60 The prospect of fetal tissue 
transplantation, therefore, offers a powerful argument in the hands of abortion 
clinic counselors : "doing good for humanity" is a powerful additional reason to 
go through with the abortion. 

The actions by the Supreme Court are generally believed to have increased 
abortions in this country by legalizing them. A reasonable reckoning is that 
there are perhaps about five times as many abortions annually after Wade and 
Bolton as before.61 We are persuaded, however, that the Court unwittingly had 
as much ethical influence as it did legal. The action which decriminalized · 
abortion also drew the cloak of powerful moral approbation over a practice that 
had been inhibited even more by shame than by criminal penalty. 

56caplan, 128. 

57Panel Report. Answer to Question 3, Considerations. Ironically, while 
acknowledging that this information will serve to motivate some to abort, the 
panel thought it should be provided to her before the decisi9n to abort, if she 
asked. Indeed, one panel witness argued that if a pregnant woman asks about 
fetal tissue transplantation there is a moral obligation to provide such 
information--"even when one knows in advance that it will sway [her into an 
abortion]." Statement of Alan Meisel, Panel Transcript, 15 September 1988, 463. 

58some institutions now obtain consent from the woman to use the fetal 
tissues at the same time the consent to the abortion is obtained. Statement of 
Robert J. Levine, Panel Transcript, 15 September 1988, 421 . 

59Nadleson, 768. 

60Reardon, 270. 

61Burtchaell, Rachel Weeping. 90-96. 
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It is willful fantasy to imagine that young pregnant women estranged from 
their families and their sexual partners and torn by the knowledge that they are 
with child but do not want that child, will not be powerfully relieved at the 
prospect that the sad act of violence they are reluctant to accept can now have 
redemptive value. Governmental sponsorship of research with tissue supplied by 
the abortion industry is likely to be the most persuasive, implicitly moral, 
accolade given to abortion since Roe v. Wade. 

Fetal tissue transplantation can also be reasonably expected to increase 
abortions due to financial incentives motivating abortion clinics. If fetal 
tissue transplants are successful, the supply would not begin to meet the 
demand. For the transplant of fetal pancreatic tissue as a treatment for 
diabetes, for example, only 10,000 tissue recipients62 could be benefited, based 
upon current ·abortion rates, whereas over 2,000,000 diabetic patients63 might 
desire such transplants if the technique proved successful. For the transplant 
of fetal neural tissue for the treatment of Parkinson's disease, only 10,280 
fetal transplants64 could be expected from aborted fetal tissue compared with 
300,000 to 500,000 patients who could potentially demand the benefits of such 
transplants.65 Thus a dramatic disparity would exist between supply and demand: 
only .5 percent of diabetes patients could be treated with fetal transplants, 
and only 2.5 percent of those with Parkinson's disease. 

If tissue supplied by abortion is adequate and if transplantation should be 
successful, it is expected to become big business. Hana Biologics estimates 

62The fetal pancreas most suitable for transplantation is retrieved from 
fetuses of 16 to 20 weeks gestation. Statement of Kevin Lafferty, Panel 
Transcript, 14 September 1988, 83. Approximately 50,000 abortions are performed 
during this period under current practices. Centers for Disease Control, 
Morbidity and Mortality Weekly Report, Feb. 1987, 12ss-13ss. Assuming a consent 
rate of 80 to 90 percent (Voss, 204), and a retrieval rate of 90 percent, then 
approximately 40,000 fetal pancreata from induced abortion in the United States 
would be available for transplant. Assuming four fetal pancreata are needed for 
one successful transplant (estimates range from one to two (Olson, 107-8] to 25 
(Thomas H. Maugh II, quoting Brent Formby of the Sansum Medical Research Center, 
Santa Barbara, CA, "Use of Fetal Tissue Stirs Hot Debate," Los Angeles Times, 
Apr. 16, 1988, 28]), then only 10,000 transplants could take place yearly under 
current practices. 

63statement of Hans Sollinger, Panel Transcript, 14 September 1988, 100. 

64The optimal fetal neural tissue for transplantation is of 7 to 10 weeks 
gestation. Olson, 65. Approximately 635,000 abortions are performed during 
this period. Stanley K. Henshaw, "Characteristics of U.S. Women Having 
Abortions, 1982-1983," Family Planning Perspective 19 (Jan./Feb. 1987): 6. 
Assuming a consent rate of 80 to 90 percent (Voss, 204) and a retrieval rate of 
nine percent (as experienced by the British Medical Research Council Tissue 
Bank, Written Statement of Leslie Wong, 12), approximately 51,400 fetal brains 
from induced abortions would be available for transplantation. If five to ten 
fetal brains are needed for sufficient neural tissue for one successful 
transplant (Statement of Thomas J. Gill, Panel Transcript, 14 September 1988, 
46), sufficient fetal tissue would be available yearly for, at most, only 10,280 
transplants. 

65statement of Harold Klawans, Panel Transcript, 14 September 1988, 278. 
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that the total potential market in treating diabetes and Parkinson's disease, 
using fetal tissue from induced abortions, exceeds $6 billion. Hana anticipates 
sales of insulin-producing cells in 1989 at a price of $5,000 per treatment.66 
Thus an extremely lucrative market would be created for fetal tissue from 
induced abortion which currently does not exist. 

Abortion clinics gross perhaps $250 million annually from first-trimester 
abortions.67 Currently, nonprofit fetal organ acquisition organizations offer 
$25 per fetal organ.68 .Since at least four fetal organs are currently being 
actively procured, the fetal pancreas, brain, adrenal gland, and liver,69 
abortion clinics stand to reap a substantial increase in revenue from each 
abortion. 

The effect of these financial incentives, even at the current low price for 
fetal organs, would be dramatic and direct. With demand constant and 
overwhelming, the incentive to increase the supply of aborted fetal tissue will 
be great.70 In this respect, transplants of fetal organs differ dramatically 
from transplants of organs from deceased adults. The number of dead adults is 
not likely to increase because there is a need for organ transplants. Homicides 
are not likely to be committed to gain access to human organs since society · 
condemns and severely punishes such homicides. Abortions, however, are legal 
and, some claim, ethical. Some women who would otherwise decide not to have an 
abortion can be persuaded to do so. Abortion clinics will have substantial 
financial incentives to do so. Even some advocates of fetal tissue transplants 
from induced abortion admit that "successful therapeutic use of fetal brain 
tissue, once widely available, may indeed influence a woman's abortion 
decision," but they argue that "it would be improvident to legislate against 
them," since it is impractical to ascertain motives.71 Indeed, under the 
current state of the law, States could not prohibit abortion clinic personnel 

66Karen Southwick, "Fetal Tissue Market Draws Profits, Rebuke," Health 
Week, Oct. 12, 1987, 1. 

67Based on approximately 1,426,000 abortions a year at $175 per procedure. 
Henshaw, 6. 

68statement of Leatrice Ducat, Panel Transcript, 14 September 1988, 188. 

69 b Voss, i id., 190. 

70Harvey Cohen, representing the American Academy of Pediatrics, recognized 
that "successful fetal transplantation therapies may lead to the demand for such 
tissue exceeding supply, as has occurred with other organ transplantation." His 
solution to the problem is the development of methods for growing fetal cells in 
the laboratory which could reduce the need for donors. Statement of Harvey 
Cohen, Panel Transcript, 15 September 1988, 547-48. Since fetal transplant 
therapy and therapy from cell cultures are both predicted to be available in a 
decade, and since therapies from cell cultures present no ethical concerns and 
can provide sufficient supply to meet an unlimited need for such tissue, there 
is no need to pursue fetal tissue transplants, which are ethically dubious, at 
best. 

71Fine, 7. 
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from discussing fetal tissue transplants when obtaining consent to abortion72 
and the reasons for abortion are not subject to State regulation. Unless 
abortion clinics themselves are prohibited from purveying fetal organs, a 
restriction which this panel has refused to recommend,73 substantial financial 
incentives will exist for abortion clinics to encourage abortions. Abor-tions, 
therefore, are bound to increase.74 

A final troubling issue raised by fetal tissue transplantation from induced 
abortion is the potential for obtaining tissue from live fetuses. Fetal tissue 
degenerates as soon as it is without oxygen.75 Therefore, fetal research using 
animals has involved removing tissues directly from living animal fetuses or 
abortuses. Some bioethicists argue that the use of organs or tissues from non
viable but live fetuses "is morally defensible if dead fetuses are not available 
or are not conducive to successful transplants."76 In support of this view, 
other bioethicists, including some members of this panel, have suggested that a 
new definition of death--and of life--should be crafted: one based upon the 
degree of neocortical function of the child, particularly if post-mortem 
donation of tissue will not yield viable organs.77 

72Akron v. Akron Center for Reproductive Health, 462 U.S. 416, 442-445 (1983). 

73While the panel recommends that "payments . · .. associated with the 
procurement of fetal tissue should be prohibited," abortion clinics could be 
paid "reasonable expenses occasioned by the actual retrieval, storage, 
preparation and transportation of the tissues." Panel Report, Response to 
Question 1. Based upon current practices, the $25 fee per organ, which the 
panel characterized as "a small fee for each fetal tissue retrieved to cover the 
costs of retrieval, including time of staff and rental of space," ibid.-, Answer 
to Question 7, could amount to an additional fee of $100 per abortion, a 
potential increase in revenue of 57 percent to the abortion clinic. 

74several members of the panel claim that this predicted impact "is highly 
speculative" but then argue that it will not occur "to any significant extent." 
John A. Robertson et al., Concurring Statement, 36. That they consider a 
prospective increase in abortions, however, to be of negligible concern in the 
final analysis is revealed when they say that even "if there were a substantial 
increase in the number of abortions . . . such transplants might still be 
ethically and legally acceptable" (footnote 21). Since one principal effort of 
the panel was to ensure that fetal tissue transplantation did not encourage 
induced abortion, because, in part, of "the morality of abortion itself," a 
reasonably foreseeable increase in induced abortions, of whatever magnitude, 
should render the practice of fetal tissue transplantation morally unacceptable. 
With 40 percent of pregnant women at risk, however, there is likely to be a 
significant effect. 

75statement of Kevin Lafferty, Panel Transcript, 14 September 1988, 104-5. 

76Mary B. Mahowald, Jerry Silver, and Robert A. Ratcheson, "The Ethical 
Options in Transplanting Fetal Tissue," Hastings Center Report, Feb, 1987, 12. 

77John C. Fletcher, John A. Robertson, and Michael R. Harrison, "Primates 
and Anencephalics as Sources for Pediatric Organ Transplants," Fetal Therapy 1 
(1986): 158; LeRoy Walters, "Ethical Issues in Fetal Research: A Look Back and 
A Look Forward," Clinical Research 36 (1988): 213. While these proposals are 
often suggested in the context of taking tissues from anencephalic infants, it 
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Some researchers in the field have already accepted this new definition of 
fetal life. One physician involved in fetal research expressed his view to the 
panel that fetal life does not exist until the three conditions of human 
personhood exist: cognition, volition, and sensation of pain, which are 
determined in the neocortex of the brain.78 Thus he objected to the use of the 
word "life" to refer to fetal existence until viability. 79 During nonviability 
the fetus is not "alive" and thus fetal tissue could be taken from the fetus as 
if it were "dead."80 With a need for fetal tissue "the fresher the better," 
these views provide a justification for taking tissues from live fetuses. When 
tissue procurement is to be conducted by abortion practitioners already 
committed to the destruction of these live fetuses, the potential for abuse 
becomes overwhelming. 

The majority of the panel implies that fetal tissue transplants, if 
successful, could have the effect of encouraging abortion, since it recommends 
various "guidelines" by which it hopes to "minimize" such risk. This is a vain 
hope. Support for fetal tissue transplantation using aborted fetuses is 
premised upon the hope that fetal tissue transplantations will be successful, in 
large part due to NIH sponsorship, and thus will move from research to applied 
therapies. Whether it can then be conducted in an ethically appropriate manner 
is a critical question. NIH must consider not only the co~duct of its sponsored 
research but the reasonably foreseeable consequences if its sponsored research 
leads to useful therapies. 

In this case, the guidelines proposed by the panel will be irrelevant to 
the actual practice of fetal transplant therapy, since NIH regulations apply 
only to entities receiving NIH grant funds. Most abortion clinics receive no 
NIH funds and are not subject to its requirements. Nor is it reasonable to 
expect that most abortion clinics will voluntarily comply with NIH recommended 
guidelines; the market forces previously described, supported by the 
justifications already provided by those who favor such practices, provide 
powerful incentives to increase the supply of fetal tissue. Only the enactment 
of new laws, in all fifty States and the District of Columbia, could compel 
compliance with the guidelines recommended by this panel, an unlikely prospect 
and certainly one beyond the NIH's power.Bl 

would also be applied to "anencephalic fetuses--with the result that tissue or 
organ transplantation from such intact fetuses would become feasible." Walters, 
ibid. 

78statement of William Lyman, Panel Transcript, 15 September 1988, 428-29. 

79Ibid., 430. 

80some would take this even farther, by applying "non-viable" "not only to 
anencephalic infants, but also to fetuses or individuals whose imminent death is 
unavoidable." Mahowald et al., "Ethical Options," 13. Since the imminent death 
of fetuses destined for · induced abortion is, under current law, "unavoidable," 
then all live fetuses would be non-viable--thus dead--and subject to removal of 
their organs. 

81The assumption that there will be any "voluntary" compliance with NIH 
guidelines by those not bound by them was discredited on 9 November 1988 when 
Dr. Curt Freed of the University of Colorado performed a fetal tissue transplant 
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Even for those bound by NIH regulations, two of the most significant 
guidelines recommended by this panel ·are either unenforceable or irrelevant. 
The panel recommends that the process of obtaining consent to the use of fatal 
tissue be deferred until after the decision to terminate the pregnancy has been 
made. Enforcement of this requirement would require NIH personnel to monitor 
counseling sessions in the abortion clinic, an unlikely and problematic process. 
In addition, the panel has recommended that the pregnant woman not be offered 
any financial incentive for consenting to the use of fetal tissue. This 
requirement is simply unenforceable. If an abortion clinic has agreed to sell 
fetal organs, it could reduce its price for abortion services, in effect 
splitting the proceeds from the sale of fetal organs with its patients. This 
lower price for abortion services, offered to all clients (but with the 
expectation that 80 to 90 percent would consent to the use of fetal tissues), 
would be a financial incentive for abortion, but one which could not be 
regulated. In addition, this recommendation is irrelevant. As noted above, it 
is the financial incentives to abortion clinics, not pregnant women, which are 
the larger problem.82 

Thus the proposed procedural mechanisms will not ensure that the use of 
fetal tissue after induced abortions does not affect the decision to abort. One 
can reasonably expect that more induced abortions will result from the decision 
to use aborted fetal tissue83 for transplantation. 

3) Third Argument: Complicity with Abortions Already Performed 

It is the assumption of the panel that transplantation research with fetal 
tissue from•induced abortions neither implies nor fortifies a moral acquiescence 
in or complicity with the prerequisite abortions because the research occurs 

from an aborted fetus into a patient suffering from Parkinson's disease. Thomas 
H. Maugh II, "Doctor Who Broke Restriction on Fetal Tests Under Attack," Los 
Angeles Times, 21 November 1988, 1/3. Dr. Freed, using private funds, ignored 
the NIH moratorium during which this panel was to develop guidelines for 
research. Freed is reported to have performed the transplant "strictly for 
scientific reasons." The transplant was praised by the chairman of the medical 
advisory board of the American Parkinson Disease Association as "courageous." 
"First Brain-to-Brain Transplant Patient Goes Home," UPI wire story, 24 November 
1988. That there will be many "courageous" entrepreneurs prepared to ignore NIH 
guidelines if fetal transplantation should become successful, cannot be 
disputed. 

82A further likelihood, when demand exceeds the supply of fetal tissue, is 
that fetal tissue will be imported from foreign countries. William Regelson, "A 
Wise Fetal Tissue Policy," The New York Times, 14 November 1988, Al9. Voluntary 
NIH guidelines can be expect to play no part in abortion practices abroad. 

831ndeed, some would argue that when the supply of fetal tissue is overcome 
by the demand for it, some of the guidelines recommended by the panel should be 
reconsidered with an eye towards deletion. John A. Robertson et al. Concurring 
Statement, p. 40. Thus some members of the panel seem to agree to certain 
guidelines only when they are irrelevant; they are prepared to revise them as 
soon as they might effectively restrict transplantation. That position is 
clearly grounded on expediency, not on any moral principle. 
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after the fact and cannot play any role in having caused them to occur. We 
cannot join the panel in this act of faith. 

For a scientist to claim that the ethical status of any 
experiment can be assessed in splendid isolation from 
its antecedents is as myopic as to maintain that its 
consequences are irrelevant.84 

In its drift and its dimensions that claim yields instructive comparisons 
with the War Crimes Trial in Nuremberg known as "The Medical Case." There is a 
special irony in this for it was that Tribunal's "medical" trial which produced 
the Nuremberg Code of 1946, the great charter that initiated formal protection 
for human subjects of research. It inspired the Declarations of Helsinki in 
1964 and 1975 that in turn begot virtually all of our present ethical norms for 
protecting human subjects in experimentation. Without Nuremberg and its 
judgment the world's conscience might never have gazed head-on at the intrinsic 
depravity of the doctors' defense. 

In some respects the savagery and the genocidal ideology of the Nazi 
Holocaust defy any rational attempt at comparison with other instances of 
massive annihilation. Since, however, the Nuremberg Code stands as the 
inspiration and the progenitor of virtually every moral safeguard for human 
subjects of research, the world's conscience inevitably refers to the Nazi 
crimes as the ·explanatory context for construing and applying these ethical 
norms. 

One lawyer who had taken part in prosecuting Nazis for war crimes explained 
how the German nation could have acted so savagely: "There is only one step to 
take. You may not think it possible to take it; but I assure you that men I 
thought decent men did take it. You have only to decide that one group of human 
beings have lost human rights. 11 85 · 

The insight of Nuremberg taught us that when we take possession of others, 
when their bodies are forcibly delivered up to be used as we wish, then no 
antecedent good will and no subsequent scientific yield will absolve us from 
having been confederates in their oppression. 

The device of conscience whereby the Nazi physicians absolved themselves 
from moral association with the torment and abuse of their human subjects was a 
belief that they had had no say in how those subjects were delivered into their 
hands. The Nazi doctors had learned the ethic of their profession: that a 
physician may not relieve one human being's affliction at the cost of another 
fellow human's suffering. But they contrived to believe that if an associate 
had already done the subjugating and they then did the healing-oriented 

84McCullagh, 146. 

85R.J.V. Pulvertaft, "The Individual and the Group in Modern Medicine," The 
Lancet 2 (1952): 841; cited in Jay Katz, Experimentation with Human Beings (New 
York: Russell Sage Foundation, 1972), 292. 
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research, they could divide the responsibility down the middle. The Tribunal 
and the world judged otherwise--and condemned the researchers for it all.86 

The arguments of the physicians in defense of their experiments upon 
prisoners and patients are exemplified by the chief defendant, Dr. Karl Brandt. 
It was in the "interests of the community" confronted with "hard necessity," 
when many lives had to be protected from death and epidemics, that he and his 
colleagues were given leave by the State to experiment on human subjects put at 
their disposal. "There is no prohibition against daring to progress." 

The traditional restrictions that protected human subjects from harm had to 
yield to this urgent community need. "In all countries experiments on human 
beings have been performed by doctors, certainly not because they took pleasure 
in killing or tormenting, but only at the instigation and under the protection 
of the State, and in accordance with their own conviction of the necessity of 
these experiments in the struggle for the existence of the people." This 
apparently inhumane treatment of their helpless fellow humans for the sake of 
research was admittedly brutalizing, but as Brandt's lawyer Dr. Robert Servatius 
(who would later appear as attorney for Adolph Eichmann) explained: "a measure 
may be as unavoidable as war and yet be abhorred in the same way."87 . 

Most of the Nazi research subjects, of course, were still living, though 
their lives were forfeit, when they fell into the doctors' hands.88 But there 
were many experiments that employed organs and tissue from cadavers: human 
muscle for culture media at the Hygienic Institute in Auschwitz; livers, spleens 
and pancreata for Dr. Kremer's experiments on site; hearts, brains, and other 
organs provided by Dr. Mengele for research in Berlin; testicles and heads sent 

86After elaborating its code of ethics for medical experiments the Tribunal 
proceeded to condemn defendants, not only for having acted as principals in 
criminal experiments, but even for having "taken a consenting part" in these and 
other atrocities. "Permissible Medical Experiments," ibid., 2:181-84. 

87Trials of War Criminals before the Nuremberg Military Tribunals under 
Control Council Law No. 10, vols. 1&2 (Washington, DC: U.S. Government Printing 
Office, 1949). For the quotations given in our text above, see "Final Plea for 
Defendant Karl Brandt by Dr. Servatius," 2:123-138; "Final Statement of 
Defendant Karl Brandt," 2:138-140. 

88This type of research on doomed, living subjects may be compared to the 
research project presented to the panel by Dr. Ezra Davidson of UCLA as a model 
for incorporating ethical concerns into research protocols. With Federal 
funding in 1979 Dr. Davidson tested a diagnostic procedure, fetoscopy, on the 
unborn offspring of a series of black and Hispanic women intending to undergo 
elective abortions, to see how often it would cause a miscarriage; his defense 
was that the fetuses were already slated for death. Congress regarded this 
experiment as so unethical that in 1985 it banned for 3 years any use by DHHS of 
the regulation that had allowed it. Lifton's remark is apposite: "If one felt 
Hippocratic twinges of conscience, one could usually reassure oneself that, 
since all of these people were condemned to death in any case, one was not 
really harming them. Ethics aside, and apart from a few other inconveniences, 
it would have been hard to find so ideal a surgical laboratory." Robert Jay 
Lifton, The Nazi Doctors: Medical Killing and the Psychology of Genocide (New 
York: Basic, 1986), 295. 
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to Dr. Hirt in Strassburg for study, and brains for the work of 
Dr. Hallervorden.89 

One sees, however, instructive similarities in the ways the Nazi 
researchers dealt with both live subjects and cadaverous remains: 

There was also a scramble for bodies and bones. 
When anatomy professor August Hirt set about 
assembling a collection of body casts for his 
institute, he requested that captured Russian Jews, 
both men and women, be brought to Strassburg alive 
so that he might arrange for a "subsequently 
induced death" in such fashion "that the heads not 
be damaged." They were not; the U.S. Army arrived 
unexpectedly to find 150 bodies still floating in 
formaldehyde. 

Some German laboratory people also harbored a 
scientific curiosity about the Polish 
intelligentsia. 'When Dr. Witasek of Poznan and a 
group of his comrades in the resistance movement 
were executed, their heads were removed and sent in 
gunnysacks to Germany for study. Professor Julius 
Hallervorden, who was shipped six hundred preserved 
brains of "mercy death" victims for his research in 
neuropathology, testified after the war: "There 
was wonderful material among those brains: 
beautiful mental defectives, malformations and 
early infantile diseases. I accepted these brains, 
of coµrse [he had requested them]. 'Where they came 
from and how they came to me was really none of my 
business." [One American professor commented that 
Hallervorden "merely took advantage of an 
opportunity."]90 

For both research groups, what lies within their grasp is anonymous 
"tissue," brains, pancreata, spleens. To an unblinded world those are the 
remains of Jewish, Gypsy, mentally handicapped, or unborn children: fellow 
victims sent nameless to destruction. It is the flesh of victims. 

The carry-over in the analogy is the naive and vain belief that both groups 
of researchers and those they benefit are not pulled into the gravity field of 
responsibility for the violent act which supplies them with vanquished human 
bodies for study. The Nazi physicians were generally careful to keep the 
medical personnel involved in research separate from those responsible for 

89Lifton, 285-295; William Brennan, The Abortion Holocaust: Today's Final 
Solution (St. Louis: Landmark, 1983), 58-61. 

90Leo Alexander, "Medical Science Under Dictatorship," New England Journal 
of Medicine 241 (1949): 40; Burtchaell, Rachel Weeping, 182-83. 
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killing.91 They were much more explicit in their insistence that their 
experiments were going to bring some good out of tragedy. Dr. Hallervorden 
explained: "If you are going to kill all these people, at least take the brains 
out so that the material could be utilized. •i Dr. Hirt was of a similar mind: 
"These condemned men will at least make themselves useful. Wouldn't it be 
ridiculous to -execute them and send their bodies to the crematory oven without 
giving them an opportunity to contribute to the progress of the society?" 
Likewise Dr. Rose: "The victims of this Buchenwald typhus test did not suffer 
in vain and did not die in vain." Countless numbers of people "were saved by 
these experiments."92 

One perceives this same justification at work among researchers who derive 
their materials from induced abortion. Dr. Martti Kekoma.ki, whose experiments 
on the severed heads of late-abortion fetuses is widely known, has said: "An 
aborted baby is 1ust garbage and that's where it ends up. Why not make use of 
it for society?"93 Dr. Lawrence Lawn, of Cambridge University: "We are s!J!tply 
using something which is destined for the incinerator to benefit mankind. 11 94 

And Drs. Willard Gaylin and Marc Lappe, associated with the Hastings Center, 
believe that the death of the "doomed fetus" "can be ennobled" through 
experimentation because the scientific results can be used for "the saving of 
the lives (or the reduction of defects) of other, wanted fetuses."95 

"Abortion is a tragedy," says one transplant researcher. "But as long as 
it occurs, I believe it is immoral to let tissue and materials go to waste if it 
can cure people who are suffering and dying."96 To compensate for the obvious 
lack of informed consent, both groups of doctors have supposed that those who 
gave their victims over to destruction should, by some grotesque contortion of 
human rights, be acknowledged as their protectors and empowered to hand over 
their remains. "All of us that work in fetal research feel that if someone has 

91As Dr. Hallervorden noted, there was a strict division of labor: "I gave 
them the fixatives, jars and boxes, and instructions for removing and fixing the 
brains, and then they came bringing them in like the delivery van from the 
furniture store." Bernhard Schreiber, The Men Behind Hitler: A German Warning 
to the World, trans. H.R. Martindale (Les Mureaux: La Haye-Mureaux, n.d.), 56. 
See also Lifton, 285,292. 

92Brennan, 62. 

93Naomi Wade, "Aborted Babies kept alive for Bizarre Experiments," National 
Examiner. 19 August 1980, 20-21. 

94J. and B. Willke, Handbook on Abortion (Cincinnati, Hayes, 1975 [2nd 
ed.]), 131. 

95willard Gaylin and Marc Lappe, "Fetal politics: The Debate on 
Experimenting with the Unborn," Atlantic, May 1975, 69-70. 

96n. Eugene Redmond, Jr., director of Yale Medical School's neurobehavioral 
laboratory, in The New York Times, 15 March 1988. This was the theme of some 
lay advocates who testified before the panel. See, e.g., Statement of Leatrice 
Ducat, Panel Transcript, 15 September 1988, 175-80. 
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decided to have an abortion and gives permission, it is all right to use that 
tissue to help someone else."97 

What this line of thinking does not wish to recognize is that we can 
associate ourselves with others' moral agency after the fact. Consider a banker 
who judges narcotics use to be a tragedy, but agrees to accept the proceeds from 
the local drug network in order to make more capital available for home-owners 
and small businesses in the area. Who would or should believe that his 
readiness to accept those funds is not an act of acquiescent association-
indeed, of partnership--in the human wastage and abuse that those moneys have 
already purchased? The banker has become a party to destruction even though it 
was complete before his subsequent involvement. 

Elie Wiesel has said: "If we forget, we are guilty, we are accomplices. 
I swore never to be silent whenever and wherever human beings endure 

suffering and humiliation. We must always take sides. Neutrality helps the 
oppressor, never the victim."98 Wiesel is saying that even by acquiescent 
silence after the fact we can sign on as parties to a deed already done. But 
what we are considering here is no mere post mortem silence, no simple averting 
of the gaze after the fact. We are considering an institutional partnership, 
federally sponsored and financed, whereby the bodily remains of abortion victims 
become a regularly supplied medical commodity.99 

The validity of our concern was suggested in 1974 by the chairman for 
ethical issues of this panel: 

Ought one to make experimental use of the products 
of an abortion system, when one would object on 
ethical grounds to many or most of the abortions 
performed within that system? . . . If a 
particular hospital became the beneficiary of an 
organized homicide-system which provided a regular 
supply of fresh cadavers, one would be justified in 
raising questions about the moral appropriateness 
of the hosrital's continuing cooperation with the 
suppliers. 00 

97nr. Robert Gale of UCLA, in The New York Times, 16 August 1987. 

98Excerpted from his 1986 Nobel Prize acceptance speech. 

99several members of the panel claim that a more apt analogy is the 
transplantation of organs from homicide or accident victims, whence they argue 
that "no one would seriously argue that the surgeon who transplants" becomes an 
accomplice "in the homicide or accident that made the organs available." John 
A. Robertson et al., Concurring Statement, p. 34. Such a serious argument could 
be made, however, if the surgeon contracted with the murderer to provide him 
organs for transplantation, to tell him when and where the organs would be made 
available, to arrange for the surgeon or his agents to be present to harvest the 
organs in "fresh" condition, and to reimburse the murderer for any expenses 
incurred in making the organs available. These are the types of arrangements 
that are routinely made to obtain fetal tissue. 

lOOLeRoy Walters, "Ethical Issues in Experimentation on the Human Fetus," 
Journal of Religious Ethics 2 (Spring 1974): 41,48. 
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Our objections are congruent with the concern of 18 staff members at the 
Environmental Protection Agency who called for a halt in the application of Nazi 
research data from experiments with phosgene gas on prisoners of war. Their 
moral misgiving was that "to use such data debases us all as a society, gives 
such experiments legitimacy, and implicitly encourages others

6 
perhaps in less 

exacting societies, to perfor m unethical human experiments."! 1 When Dr. Robert 
Pozos of the University of Minnesota proposed to use the findings of the Dachau 
experiments in freezing prisoners alive, it was because "it could advance my 
work in that it takes human subjects farther than we're willing." Reaction was 
prompt. Daniel Callahan said, "We should under no circumstances use the 
information. It was gained in an immoral way." Abraham Foxman, national 
director of the Anti-Defamation League, added, "I think it goes to legitimizing 
the evil done. I think the findings are tainted by the horror and misery."102 

The Nazi atrocities are now nearly a half-century behind us, and they are 
universally condemned, yet any impression of nonchalance about them is taken 
still today to be morally alarming. When the affliction is still underway in 
our own time, and has received only ambivalent repudiation in our society, any 
act of association speaks with much louder significance. 

If, for the refining of his healing art, today's physician goes for his 
authorization to a mother who has abandoned her offspring to destruction, takes 
delivery of an insulted and mutilated body from the practitioner who dispatched 
the offspring, undertakes sponsored research upon those remains, publishes his 
results in professional journals, and then turns those findings to the resulting 
benefit of patients in pain--with all this being held together by a network of 
accounts payable and receivable--then he becomes party, even though after the 
fact, to all that it took to put that research subject's body at his disposal. 
He has effectively acquiesced in it all. 

Is it possible, as the panel has apparently proposed, to fend off moral 
complicity by some sort of disclaimer, simply by asserting aloud that one's use 
of this tissue for research implies no approbation of the antecedent abortion? 
There is little to encourage such a hope. Consider that most explicit of 
disclaimers composed by Mr. Justice Blackmun fifteen years ago on behalf of the 
U. S. Supreme Court. The Court acknowledged in Roe v. Wade that the entire 
ethical and legal reality of abortion pivots on whether the unborn is a live 
human being entitled to the protections promised to all persons by the 
Constitution.103 It then proceeded to strip the unborn of those protections. 
"We need not resolve," Justice Blackmun wrote, "the difficult question of when 
life begins."104 But they did. The public disallowed the Court's disclaimer 
and saw it had indeed resolved that, being disposable at the will of another, 
the unborn was no fellow human. That was the confident inference we heard in so 
many testimonies presented to our panel: abortion is the law of the land, so it 

101Letter to Lee Thomas, Administrator of the Environmental Protection 
Agency, 15 March 1988. See also the letter to The New York Times, 19 April 
1988, by Howard M. Spiro of Yale University. 

102chicago Sun-Times, 12 May 1988. 

103Roe v. Wade, 410 U.S. 113, 156-7 (1973). 

l04rbid., 159. 
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must be ethical.105 So much for disclaimers when actions prevail over words. 
The commercial partnership between the abortion industry and fetal transplant 
therapy which this panel proposes will make equally implausible any disclaimer 
that they take no pos~tion on abortion. 

Our argument, then, is that whatever the researcher's intentions may be, by 
entering into an institutionalized partnership with the abortion industry as a 
supplier of preference, he or she becomes complicit, though after the fact, with 
the abortions that have expropriated the tissue for his or her purposes. It is 
obvious that if research is sponsored by the National Institutes of Health, the 
Federal Government also enters into this same complicity. 

Conclusion 

An attentive reader of the Panel Report will note in it an unresolved 
inconsistency. It purports to address and resolve the question of primary 
ethical concern: ls the use of aborted fetal remains subverted by ethical 
complicity with elective abortion? This implies: first, that the panel 
considers elective abortion to be ethically suspect; and second, that the panel 
is as concerned as the Assistant Secretary for Health that its recommendations 
be governed by ethical inquiry and judgment. 

A majority of the panelists who voted to approve this Report have asserted 
that even "if there were a substantial increase in the number of abortions, it 
still would not £ollow that fetal tissue transplant research and therapy should 
not occur. Given the rudimentary development of early fetuses [up to 6 months 
old], the potentially great benefits to recipients, and the legality of 
abortion, such transplants might still be ethically and legally acceptable. 11 106 
A causative effect upon abortion increase is thus considered no obstacle to 
medical prospects. The same majority, in proposing a guideline to prohibit 
research on fetuses conceived in order to be aborted for their useful tissues, 
explains openly that the restriction is proposed because there appears to be no 
present market need for such a resource. "In light of these supply 
considerations," the restriction is accepted. But, "if the situation changes 
so that the supply of fetal tissue from family planning abortions proves 
inadequate, the ban ... should be reexamined. 11 107 

The controlling convictions within this Report'do not, as often implied, 
consider complicity with elective abortion to be significantly objectionable 
because they do not consider abortion to be objectionable. Nor do they reach 
their conclusion on grounds of ethical principle. The recommendation to proceed 
with this use of aborted fetal remains in research is grounded on a raw and 
ruthless determination "to achieve significant medical goals" no matter what the 
moral consequences. 

105see, e.g., Statement of Lynn Phillips, Panel Transcript, 14 September. 
1988, 288. 

106John A. Robertson et al., Concurring Statement, note 21. A majority of 
those who support the Report have concurred in this Statement. 

107rbid., p.30. 
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Our conclusion is different because our grounds for judgment are different. 
Though there are scientific reasons for caution and though there are legal 
prohibitions in some States, it is not primarily on these grounds that the 
proposed research and experimental therapy could most clearly be judged 
unacceptable. It is on ethical grounds that it must be disapproved. 

Research employing the remains of electively aborted fetuses is, in our 
judgment, ethically compromised 

1) by the absence of authentic informed consent, 

2) by the incentives it will offer for yet more abortions, and 

3) by complicity with the abortions that supply the tissue. 

It is additionally objectionable because of its dissonance from other 
elements of public policy. 

For these reasons we consider it a perversion of both the scholar's and the 
healer's work, and we must respectfully dissent from the panel's principal 
conclusion. 
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Department of P5ychobigy 

Dr. Jay .Moskowitz 
National Institutes of Health 
Room 103 Shannon Building 
Bethesda, Maryland 20892 

Dear Dr. Moskowitz: 

(}EOR<;;ETOWJ.(, LlNIVERSITY 

December 5, 1988 

I have attempted, in my capacity as a member of the Fetal Tissue 
Transplant Panel, to provide good counsel in response to the questions 
propounded by Dr. Windom. My work on the Panel is now concluded, leaving 
me only with the task of recording my personal position on the matters 
considered. 

To $erve on the Panel at all required a willingness to accept the 
dispository rulings made by the Supreme Court in Roe v. Wade and subsequent 
decisions relating to abdrtion. Adopting any other attitude would have found 
members of the Panel doing no more than rediscovering their several positions 
on the question of abortion itself. Accordingly, I tried to address the 
public policy questions raised by Secretary Windom, apart from the question of 
the morality of abortion. 

It is and has been my considered judgment that induced abortion is a 
moral wrong and that it cannot be redeemed by any actual or potential "good" 
secured by it. Thus, the possible medical benefits held out by research on 
tissues obtained by such measures cannot be exculpatory. I must, therefore, 
respectfully record my firm opposition to any form of Federal support for 
research making use of tissues obtained in this manner. I count on your good 
offices to make this letter part of the Panel's final report. 

Yours sincerely, 

b~:2?f-,___ 
Professor and Chairman 

Washington DC 20V57 
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